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U.S. Customs Service 


General Notices 


OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 5, 2003 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF MEN’S AND BOYS’ SWIMWEAR 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification and revocation of two tariff classifica- 
tion ruling letters and revocation of treatment relating to the classifica- 
tion of a men’s and boys’ garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is modify- 
ing New York Ruling Letter (NY) 185950, relating to the tariff classifica- 
tion under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), ofa men’s garment; and revoking NY I[88096, re- 
lating to the tariff classification under the HTSUSA ofa boys’ garment. 
Similarly, Customs is revoking any treatment previously accorded by it 
to substantially identical merchandise that is contrary to this notice. 
Notice of the proposed modification and revocation was published on 
December 26, 2002, in Volume 36, Number 52, of the CUSTOMS BULLE- 
TIN. Two comments were received. 


EFFECTIVE DATE This action is effective for merchandise entered or 
withdrawn from warehouse or for consumption on or after May 19, 
2003. 
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FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tiles Branch: (202) 572-8823. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on December 26, 2002, in the CUSTOMS BULLETIN, Volume 36, 
Number 52, proposing to modify one ruling, NY 185950, dated Septem- 
ber 13, 2002, and revoke any tariff treatment pertaining to the tariff 
classification of a men’s garment. Two comments were received in re- 
sponse to this notice. The comment from Land’s End, Inc. advised that it 
had received a ruling letter (NY 188095, dated October 31, 2002) in 
which virtually identical merchandise (other than sized for boys rather 
than for men) was classified as boys’ shorts in subheading 6203.43.4040, 
HTSUSA. It was requested that the same analysis applied to NY 185950, 
be applied to the garment that was the subject of NY I88095, and that 
NY 188095 be revoked to reflect that the garment is properly classifiable 
as swimwear in subheading 6211.11.1020, HTSUSA. 

As stated in the proposed notice, this modification and revocation will 
cover any rulings on this merchandise that may exist but which have not 
been specifically identified. Any party who has received an interpreta- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision, or protest review decision) on the merchandise subject to 
this notice, should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal merchandise. This treatment may, among other reasons, be the re- 
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sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should have advised Customs during this notice 
period. An importer’s failure to advise Customs of substantially identi- 
cal merchandise or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their agents 
for importations of merchandise subsequent to this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY I85950, as 
well as revoking NY 188095, and any other ruling not specifically identi- 
fied, to reflect the proper classification of the merchandise pursuant to 
the analysis set forth in Headquarters Ruling Letters (HQ) 965981 and 
HQ 966228, respectively. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical merchandise. HQ 965981, modifying NY I85950, 
and revoking any treatment relating to tariff classification, is set forth 
as “Attachment A” to this document. HQ 966228, revoking NY I88095, 
and revoking any treatment relating to tariff classification is set forth as 
“Attachment B” to this document. 


Dated: March 3, 2003. 


GalIL A. HAMILL, 
(for Myles B. Harmon, Director, 


Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


U.S. Customs SERVICE, 
Washington, DC, March 3, 2003. 


CLA-2 RR:TC:TE 965981 SG 
Category: Classification 
Tariff No. 6211.11.1010 
Ms. AMANDA W ©@%>%P LSON 
D LLARD’SCUSTOMS COMPL ANCE DEPT. 
D LLARD’SINC 
1600 Cantrell 
Little Rock, AR 72201 


Re: Modification of New York Ruling (NY) 185950, dated September 13, 2002; Men’s wo- 
ven swimwear, heading 6211, HTSUS; shorts, heading 6203, HTSUS. 


DEAR Ms. W LSON 

This is in response to your letter dated October 8, 2002, in which you ask the Customs 
Service to reconsider, in part, New York ruling (NY) 185950, issued to you on September 
13, 2002, regarding the classification under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) of a men’s short with attached drawstring pouch, desig- 
nated as Style S35MX402. The garment was classified under subheading 6203.43.4030, 
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HTSUSA, in the provision for men’s shorts. It is your opinion that the subject merchan- 
dise should be classified as men’s swimwear in subheading 6211.11.1010, HTSUSA. We 
have reviewed that ruling and found it to be partially in error. Therefore, this ruling modi- 
fies NY 185950 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI, a notice was published on December 26, 2002, in the CUSTOMS BULLE- 
r N Volume 36, Number 52, proposing to modify NY 185950, dated September 13, 2002, 
and to revoke any tariff treatment pertaining to the tariff classification of men’s shorts. 
Two comments were received in response to this notice. 


Facts: 

The submitted garment, Style S35MX402, is a pair of men’s shorts with a woven 100% 
nylon outer shell and a knit mesh liner. The garment has a relaxed fit and measures 
approximately 19 inches from the waist to the hemmed bottom of the leg. The garment has 
a fly front, which is fastened secure by means of a hook and loop fabric tape. The waistband 
is partially elasticized (the back portion) and has an interior drawstring inserted into the 
waistband. On the front inner portion of the waistband, the drawstring exits at two spots 
approximately six inches distant from each other and is then threaded back through the 
front outer portion of the waistband forming a four grommet lace-up tie closure. The gar- 
ment also features two side seam pockets partially lined with mesh fabric (which allows for 
water to escape the pocket), and two inches below the waistband, an exterior back patch 
pocket with mesh fabric forming part of the pocket front and a flap with a tab on the back 
pocket, and a coin or key pocket on the interior right side of the waistband. The exterior 
rear pocket has a hook and loop fabric tape closure. The garment has two contrasting col- 
ored overlaid stripes approximately one inch above the hemmed leg openings. The gar- 
ment was produced in China. 

The garment will be imported with a matching drawstring pouch. The pouch measures 
approximately 7 inches by 9 inches and hasa separate bottom to afford storage for the gar- 
ment. It has a drawstring-like locking closure. It is tacked to the garment and will be sold 
at retail with the garment. It will not be offered for separate retail sale 


Issue: 
Whether the submitted sample is properly classified as men’s swimwear, heading 6211, 
HTSUS, or men’s shorts, heading 6203, HTSUS? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRD. 
GRI 1 requires that classification be determined according to the terms of the headings 
and any relative section or chapter notes, taken in order. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied, in the order of their ap- 
pearance. 

In Hampco Apparel, Inc. v. United States, 12 CIT 92 (1988), the Court of International 
Trade stated that three factors must be present if a garment is to be considered swimwear 
for tariff purposes: 

(1) the garment has an elasticized waistband through which a drawstring is threaded, 
(2) the garment has an inner lining of lightweight material, namely nylon tricot, and 
(3) the garment is designed and constructed for swimming. 

Beyond possessing the listed criteria, the court determined that the garment at issue 
was designed, manufactured, marketed and intended to be used as swimwear. The court 
therefore concluded that the garment before it was properly classified as swimwear. 

Although the Hampco decision involved classification of swimwear under the previous 
tariff schedule, i.e., the Tariff Schedules of the United States, it is relevant to decisions 
under the HTSUSA as the tariff language at issue is the same and the current tariff does 
not offer any new or different guidance regarding the distinction between swimwear and 
shorts. 

The Guidelines for the Reporting of Imported Products in Various Textile and Apparel 
Categories, CIE 13/88, November 23, 1988, also provide guidance in classifying garments 
as either men’s shorts or swimwear. The Guidelines state: 

Garments commercially known as jogging or athletic shorts are normally loose-fit- 


ting short pants usually extending from the waist to the upper thigh and usually have 
an elastic waistband. They may resemble swim trunks for men, boys, or male infants, 
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which are not included in this category. Swim trunks will usually have an elasticized 
waist with a drawstring and a full lightweight support liner. Garments which cannot 
be recognized as swim trunks will be considered shorts. 


In Headquarters Ruling Letter (HRL) 081477, dated March 21, 1988, we stated that in 
order to determine whether a garment is designed and constructed for swimming, we will 
first look at the appearance of the garment. If the appearance is inconclusive, the follow- 
ing evidence will be considered: the way in which the garment has been designed, 
manufactured, marketed or advertised; the way in which the manufacturer or importer 
intends the garment to be used, and the way in which a garment is chiefly used. See HQ 
952751, dated January 12, 1993; HQ 952209, dated October 2, 1992; HQ 951841, dated 
August 11, 1992; and HQ 950501, dated December 17, 1991. As such, Customs analysis is 
in fact, a two part test, that is, (a) examination of the physical attributes of the garment 
(three Hampco features); and (b) where ALL three features are not present, we then look 
to the design, manufacture, marketing or advertising; intended use of the garment and 
principal use of the garment for guidance. 

In the case of the subject merchandise, it is apparent that the submitted sample meets 
the first criteria: It has an elasticized waistband (there is no requirement that the entire 
waistband be elasticized). See, HQ 087264, dated June 13, 1990. 

The drawstring on the submitted sample is threaded through all but the center five or 
six inches of the waistband. The ends of the drawstring are then threaded and drawn 
through 4 spaced grommets in a lacing fashion on the center of the waistband before the 
ends are tightened and tied. The drawstring on the garment before us serves to tighten the 
entire span of the waistband, while keeping the lace-up front of the waistband relatively 
flat. The tightening provided by the drawstring is not minimal and serves the function of 
adjusting the size of the waistband. Accordingly, it is our view that the garment hasa func- 
tional drawstring. The garment therefore meets the second criteria. 

Customs has been consistent in ruling that even in those instances where the first two 
factors enumerated by the court in Hampco are present, the third factor (the garment is 
designed and constructed for swimming) must still be present. The garment is made of a 
woven outer shell fabric and possesses a mesh liner. The fabric used to construct this ar- 
ticle is relatively lightweight, quick drying, and will not retain an inordinate amount of 
water. The garment’s outseam length is not so longso that it inhibitsswimming. The pock- 
ets have been constructed to facilitate drainage. We note that garment pocket openings 
which allow for drainage is a feature that is only useful when found on swim trunks. Ac- 
cordingly, these features indicate that the garment has been designed principally for 
swimming and thus qualifies as men’s swimwear in heading 6211, HTSUSA. 

The shorts are packaged inside a matching bag and the shorts and bag are sold together 
at retail. In HRL 955787 of April 26, 1994, Customs classified a pair of men’s flannel box- 
ers sold inside a matching carrying bag. In that ruling, Customs classified the carrying bag 
and shorts as a composite good. We stated therein: 


In HRL 087280, dated July 16, 1990 we addressed the tariff classification of a carrying 
bag imported with a poncho. The carrying bag was not specially shaped or fitted to 
hold its contents and was suitable for repetitive use. We concluded that the poncho 
and the bag constituted a composite article pursuant to General Rule of Interpreta- 
tion 3(b), with the poncho imparting its essential character. Similarly, in HRL 086343, 
dated July 13, 1990, we classified a carrying bag sold with a windbreaker as a compos- 
ite article with the essential character imparted by the garment. Recently, we classi- 
fied a textile drawstring bag imported with blocks as a composite article and 
concluded that the blocks lent the essential character to the unit. 


The instant carrying bag is sold as a unit with the shorts. It is not specially shaped or 
fitted to hold its contents and is suitable for repetitive use. Based upon the foregoing pre- 
cedent, the carrying bag and shorts shall be classified as a composite article. The shorts 
lend the essential character to the unit. Accordingly, the carrying bag shall be classified 
with the shorts. 

As this case is virtually identical to the situation in HRL 955787, i.e., shorts in a bag, the 
goods at issue here are classified as composite goods and the shorts impart the essential 
character. 


Holding: 
The submitted pair of shorts, style S35MX402, is properly classified in subheading 
6211.11.1010, HTSUS, the provision for “ Track suits, ski-suits and swimwear; other gar- 





CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 


ments: Swimwear: Men’sor boys’: Of man-made fibers: Men’s”, textile category 659, duti- 
able at the column one rate of 28.2 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated week- 
ly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements 

NY 185950, dated September 13, 2002, is hereby MODIFIED. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLET N 


Ga LA. HAM LL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


U.S. CUSTOMS SERVICE, 
Washington, DC, March 3, 2003. 
CLA-2 RR:TC:TE 966228 SG 
Category: Classification 
Tariff No. 6211.11.1020 
SARAH M. NApP , Esq 
M LLER& CHEVAL ER 
655 Fifteenth Street, N.W. 
Washington, DC 20005-5701 


Re: Revocation of New York Ruling (NY) 188095, dated October 31, 2002; Boys’ woven 
swimwear, heading 6211, HTSUS; shorts, heading 6203, HTSUS. 


DEAR Ms. NAPP 

Thisisin response to your letter dated January 23, 2003, on behalf of your client, Lands’ 
End, Inc. (Lands’ End), commenting on the Proposed Modification of Ruling Letter and 
Revocation of Treatment Relating to Tariff Classification of Men’s Swimwear, notice of 
which appeared in the CUSTOMS BULLET N Vol.36, No. 52, December 26, 2002. The notice 
proposed to modify New York Ruling (NY) 185950, dated September 13, 2002, and to re- 
voke any tariff treatment pertaining to the tariff classification of substantially identical 
merchandise. NY 185950 classified a men’s short with attached drawstring pouch under 
subheading 6203.43.4030, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), in the provision for men’s shorts. The ruling was reviewed and found to be 
partially in error. You ask the Customs Service to reconsider NY 188095, issued to your 
client on October 31, 2002, on the substantially identical merchandise. We have reviewed 
the ruling issued to your client and found it to be in error. Therefore, this ruling revokes 


NY 188095. 


Facts: 


The submitted garment, Style 83746B, is described as a pair of “Big Boys Camouflage 
Cargo Swim Trunks”. The garment is made of 100 percent polyester woven fabric with a 
knit mesh liner. The garment has two cargo style pockets with flaps, and a hook and loop 
fabric tape closure. These pockets each have two grommet holes for drainage. One cargo 
style pocket straddles each side seam. The garment hasa mock fly front and an elasticized 
waistband through which a drawstring is threaded. On the front inner portion of the 
waistband, the drawstring exits at two spots approximately six inches distant from each 





U.S. CUSTOMS SERVICE 


other and is then threaded back through the front outer portion of the waistband forming 
a four grommet lace-up tie closure. The garment has two contrasting colored overlaid 
stripes approximately one inch above the hemmed leg openings. The garment is produced 
in Bangladesh. 


Issue 
Whether the submitted sample is properly classified as boys’ swimwear, heading 6211, 
HTSUS, or boys’ shorts, heading 6203, HTSUS? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRID). 
GRI 1 requires that classification be determined according to the terms of the headings 
and any relative section or chapter notes, taken in order. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied, in the order of their ap- 
pearance 

In Hampco Apparel, Inc. v. United States, 12 CIT 92 (1988), the Court of International 
Trade stated that three factors must be present ifa garment is to be considered swimwear 
for tariff purposes: 

(1) the garment has an elasticized waistband through which a drawstring is threaded, 
(2) the garment has an inner lining of lightweight material, namely nylon tricot, and 
(3) the garment is designed and constructed for swimming. 

Beyond possessing the listed criteria, the court determined that the garment at issue 
was designed, manufactured, marketed and intended to be used as swimwear. The court 
therefore concluded that the garment before it was properly classified as swimwear. 

Although the Hampco decision involved classification of swimwear under the previous 
tariff schedule, i.e., the Tariff Schedules of the United States, it is relevant to decisions 
under the HTSUSA as the tariff language at issue is the same and the current tariff does 
not offer any new or different guidance regarding the distinction between swimwear and 
shorts. 

The Guidelines for the Reporting of Imported Products in Various Textile and Apparel 


Categories, CIE 13/88, November 23, 1988, also provide guidance in classifying garments 
as either men’s shorts or swimwear. The Guidelines state: 


Garments commercially known as jogging or athletic shorts are normally loose-fit- 
ting short pants usually extending from the waist to the upper thigh and usually have 
an elastic waistband. They may resemble swim trunks for men, boys, or male infants, 
which are not included in this category. Swim trunks will usually have an elasticized 
waist with a drawstring and a full lightweight support liner. Garments which cannot 
be recognized as swim trunks will be considered shorts 
In Headquarters Ruling Letter (HRL) 081477, dated March 21, 1988, we stated that in 
order to determine whether a garment is designed and constructed for swimming, we will 
first look at the appearance of the garment. If the appearance is inconclusive, the follow- 
ing evidence will be considered: the way in which the garment has been designed, 
manufactured, marketed or advertised; the way in which the manufacturer or importer 
intends the garment to be used, and the way in which a garment is chiefly used. See HQ 
952751, dated January 12, 1993; HQ 952209, dated October 2, 1992; HQ 951841, dated 
August 11, 1992; and HQ 950501, dated December 17, 1991. As such, Customs analysis is 
in fact, a two part test, that is, (a) examination of the physical attributes of the garment 
(three Hampco features); and (b) where ALL three features are not present, we then look 
to the design, manufacture, marketing or advertising; intended use of the garment and 
principal use of the garment for guidance. 
In the case of the subject merchandise, it is apparent that the submitted sample meets 
the first criteria: It has an elasticized waistband. See, HQ 087264, dated June 13, 1990. 
The drawstring on the submitted sample is threaded through all but the center five or 
six inches of the waistband. The ends of the drawstring are then threaded and drawn 
through 4 spaced grommets in a lacing fashion on the center of the waistband before the 
endsare tightened and tied. The drawstring on the garment before us serves to tighten the 
entire span of the waistband, while keeping the lace-up front of the waistband relatively 
flat. The tightening provided by the drawstring is not minimal and serves the function of 
adjusting the size of the waistband. Accordingly, it is our view that the garment has a func- 
tional drawstring. The garment therefore meets the second criteria. 
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Customs has been consistent in ruling that even in those instances where the first two 
factors enumerated by the court in Hampco are present, the third factor (the garment is 
designed and constructed for swimming) must still be present. The garment is made of a 
woven outer shell fabric and possesses a mesh liner. The fabric used to construct this ar- 
ticle is relatively lightweight, quick drying, and will not retain an inordinate amount of 
water. The garment’s outseam length is not so longso that it inhibits swimming. The pock- 
ets have been constructed to facilitate drainage. We note that garment pocket openings 
which allow for drainage is a feature that is only useful when found on swim trunks. Ac- 
cordingly, these features indicate that the garment has been designed principally for 
swimming and thus qualifies as boys’ swimwear in heading 6211, HTSUSA. 


Holding: 

The submitted pair of shorts, style S835MX402, is properly classified in subheading 
6211.11.1020, HTSUS, the provision for “Track suits, ski-suits and swimwear; other gar- 
ments: Swimwear: Men’sor boys’: Of man-made fibers: Boys’”, textile category 659, duti- 
able at the column one rate of 28.2 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, whichis updated week- 
ly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

NY 188095, dated October 31, 2002, is hereby REVOKED. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LET N 

Ga LA. HAM LL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF A RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF A COMPACT DISC BOX 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of treatment relating to the tariff classification ofa 
compact disc box. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
of a compact disc box and to revoke any treatment previously accorded 
by Customs to substantially identical merchandise. Comments are in- 
vited on the correctness of the proposed action. 


DATE: Comments must be received on or before April 18, 2003. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 572-8814. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
of a compact disc box. Although in this notice Customs is specifically re- 
ferring to one ruling, Headquarters Ruling Letter (HQ) 087690, dated 
December 7, 1990, (Attachment A), this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the ones identified. No further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice which 
is contrary to the position set forth in the proposed ruling letter, should 
advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise issued to a third party, Customs personnel applying a ruling of 
athird party to importations of the same or similar merchandise, the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
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Schedule. Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical merchandise or of a specific 
ruling not identified in this notice, may raise a rebuttable presumption 
of a lack of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal notice of this proposed action. 

In HQ 087690, Customs classified a compact disc box under subhead- 
ing 4811.50.4040, HTSUS, as an other packing container, and not as a 
folding carton under subheading 4811.20, HTSUS, because we found 
that additional gluing on the interior surfaces of the box exceeded the 
permissible use of glue for folding cartons. We now find that gluing in- 
serts into the interior of the box does not preclude classification in sub- 
heading 4811.20, HTSUS. 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by the Customs Service to sub- 
stantially identical merchandise. Before taking this action, we will give 
consideration to any written comments timely received. 

Proposed HQ 965223 is set forth as Attachment B to this document. 


Dated: March 3, 2003. 


GaIL H. HAMILL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


US. Customs SERVICE, 
Washington, DC, December 7, 1990. 
CLA-2 CO:R:C:G 087690 KWM 
Category: Classification 
Tariff: 4819.50.40 
D stR CTD RECTOR 
ATTN: SIS C.L. NOYES 
U.S. CUSTOMHOUSE 
127 North Water Street 
Ogdensburg, NY 13669 
Re: Decision on Application for Further Review of Protest No. 0712-90-000244; Com- 
pact disc boxes; Folding boxes; Other packing containers; Paperboard; Record 
sleeves; Not printed matter; Printing merely incidental to primary use. 


DEAR S R: 

This protest was filed against your decision in the liquidation of entry number 
331-XXXXXXX-X, entered on XXXX XX, XXXX and liquidated on XXXXXXX X, XXXX. 
The shipment contained various items including compact disc boxes. The goods are 
manufactured in Canada and imported via Champlain, New York. Our decision follows. 


Facts: 
The goods at issue here are described as “compact disc boxes.” They are thin, rectangu- 
lar boxes designed to hold compact disc recorded media for transport and sale. The boxes 
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measure approximately 12 inches in length, 6 inches in width, and — inch in thickness 

hey are made from a single sheet of paperboard, folded lengthwise such that a portion of 
paperboard forms an inner partition or filler on the inside of the bex. The box is assembled 
by gluing the folded sheet in three locations on two internal surfaces. A square plastic case 
containing the recorded media is inserted into one end of the box. The folded inner parti- 
tion fills the remaining volume of the box, keeping the plastic case/compact disc stationary. 
The ends are then sealed by means of glue. It is our understanding that the length of the 
box (twice the length of the plastic disc case) is for display purposes. The plastic disc cases 
have inserts which provide information about the recording. After the disc has been pur- 
chased and transported home, the paperboard box is discarded. 

The importer asserts two alternative classifications for the boxes. First, subheading 
4911.99.60, HTSUSA, as other printed matter, is claimed. In the alternative, the importer 
claims classification under subheading 4819.20.00, HTSUSA, as folding cartons and 
boxes. Customs believes the proper classification is subheading 4819.50.40, HTSUSA, 
providing for other packing containers of paper or paperboard 


Issue: 

Are the compact disc boxes classified as printed material under heading 4911 of the Har- 
monized Tariff Schedule of the United States? 

If not, what is the proper classification for these goods? 


Law and Analysis: 

Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI’s). The 
systematic detail of the harmonized system is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff schedule 
andany relevant Section or Chapter Notes. In the event that the goodscannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI’s may be applied, taken in order. 


Heading 4911, HTSUSA 

Counsel for the importer first contends that the compact disc boxes are classified under 
heading 4911, HTSUSA, as other printed matter. That conclusion is based on a GRI 3(c) 
analysis. Counsel asserts that both heading 4819, HTSUSA, and heading 4911, HTSUSA 
provide for the goods: “[The] two headings [4819 and 4911, HTSUSA] are equally descrip- 
tive.” Therefore, by application of GRI 3(c), the heading which occurs last in numerical 
order is the preferred classification. We disagree. First, we do not believe that a GRI 3(c) is 
necessary. Under GRI 1, we look to the heading terms and legal notes to classify goods. In 
their memorandum, counsel asserts that application of Legal Note 11 to Chapter 48, 
HTSUSA, substantiates the GRI 3(c) analysis. We believe that Legal Note 11 to Chapter 
48, HTSUSA, is dispositive, precluding a GRI 3(c) analysis. It provides that: 

11. Except for articles of heading 4814 or 4921, paper, paperboard, cellulose wadding 
or articles thereof, printed with motifs, characters, pictorial representations, which 
are not merely incidental to the primary use of the goods, fall in Chapter 49. 

Therefore, a determination here as to whether or not the printing on the compact disc 
boxes is “* * * not merely incidental to the primary use of the goods * * *” will serve to 
exclude either Chapter 48 or 49, HTSUSA from further consideration. No two equally de- 
scriptive four-digit headings will be in contention. 

Since Legal Note 11 is dispositive, we address here the arguments made in that regard. 
Counsel asserts that the printing on the boxes is essential to the promotion and marketing 
of the compact discs: “providing pictorial and textual information about the C.D. on the 
box for point of purchase displays is what enhances its merchandising potential.” This in 
turn “adds a significant dimension to their use as containers * * *.” The memorandum is 
not clear whether the primary use of the boxes is as a marketing and promotional device or 
as acontainer. The primary use, in our opinion is a container for transportation, packing 
and sale of the compact discs. That they are printed with pictorial and textual material 
does not more than merely incidentally impact on that primary use. The nature of the 
construction of the box indicates that the package is designed simply to facilitate place- 
ment of the compact disc in a retail sales rack. This is not a marketing feature, it is merely 
an change in the physical dimensions of the disc container for storage purposes. That the 
printing may have an incidental impact on the sale of the merchandise is within the in- 
tended scope of the heading. 
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Next, counsel compares compact disc boxes to record jackets and relies on a prior Head- 
quarters Ruling Letter (HRL) number 070040, for the proposition that the printing is 
more than merely incidental. With regard to the prior ruling letter, HRL 070040 was is- 
sued under the auspices of the Tariff Schedules of the United States (TSUS), and may be 
considered for informational purposes only in limited circumstances. They are not bind- 
ing on future classification issues. Lastly, we note that record “jackets” or “sleeves” are, in 
our opinion, provided for eo nomine within heading 4819, HTSUSA, and not as printed 
matter. The Explanatory Notes to Chapter 48, heading 4819, HTSUSA, indicate that: 

(A) Cartons, boxes cases bags and other packing containers 

This group covers containers of various kinds and sizes, generally used for the pack- 
ing, transport, storage or sale of merchandise, whether or not also having a decorative 
value 


* iS x ca 


The article of this group may be printed, e.g., with the name of the merchant, direc- 
tions for use, illustrations * * * 


(Emphasis added). Both compact disc boxes and record jackets contain similar printed in- 
formation. That record jackets may be classified in subheading 4819, HTSUSA, indicates 
to us that the same or similar information printed on compact disc boxes does not exclude 
them from the chapter on the basis of Legal Note 11 to Chapter 48, HTSUSA. In other 
words, if one is not considered to be “printed matter”, then the other will not either. The 
disposable nature of the compact disc boxes does not change our opinion. The function and 
primary use of the product is the same, and meets the criteria for inclusion in heading 
4819, HTSUSA 


Subheading 4819.20, HTSUSA 
As an alternative classification, counsel suggests subheading 4819.20, HTSUSA, which 
includes folding cartons, boxes and cases, of non-corrugated paper or paperboard. Counsel 
discusses the Explanatory Notes to heading 4819, HTSUSA, which include the following: 
The heading includes folding cartons, boxes and cases. These are: 

—cartons, boxes and cases in the flat in one piece, for assembly by folding and slotting 

(e.g., cake boxes); 

and 

—containers assembled or intended to be assembled by means of glue, staples, etc., on 

one side only, the construction of the container itself providing the means of forming 

the other sides, although, where appropriate, additional means of fastening, such as 

adhesive tape or staples may be used to secure the bottom or lid. 
(Emphasis added). The gist of the discussion is the permissible method(s) of assembly and 
where glue may be applied. Counsel apparently contends that only one line of glue is at- 
tributable to the construction of the actual “box”, the remainder being applied to the in- 
ner partition. Therefore, it is more akin to a box with a glued insert, rather than glued on 
more than one side. In support of this, counsel states the “a careful inspection of the con- 
tainer reveals that only one side of the actual container, along its length, is secured by 
means of adhesive.” We believe this to be too narrow a definition of “container.” We do not 
consider this item to be a ‘box-with-adjuncts.’ Instead we view the partition as an integral 
part of the box’s structure, particularly in light of the folded, single sheet construction de- 
scribed above. We do not believe that a detailed discussion of what constitutes a “side” (1.e., 
left side, front side, inside and/or outside) is necessary. The Explanatory Notes are of an 
advisory nature, providing insight into the rationale behind the construction of heading 
terms. The rationale here is clear: 


“Folding boxes” are those secured in a single location during manufacture and in- 
tended to be assembled into usable form by folding (for example, folded corrugated 
cardboard boxes). 


Further, exclusion from subheading 4819.20, HTSUSA, is substantiated by considering 
the types of goods included in both that subheading and subheading 4819.50, HTSUSA. 
The compact disc boxes here are clearly more ejusdem generis to the record sleeves re- 
ferred to subheading 4819.50, HTSUSA. Even assuming, arguendo, that both subhead- 
ings describe the goods in equally specific terms, GRI 3(c) would require classification in 
the latter subheading. 
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Within subheading 4819.50, HTSUSA, the provision for other packing containers, oth- 
er, includes these goods in subheading 4819.50.4060, HTSUSA 


Holding: 

We hold that the goods at issue here, paperboard compact disc boxes, manufactured in 
Canada and bearing printed information merely incidental to the use of the articles ascon- 
tainers for the transport, storage and sale of merchandise, were properly classified under 
subheading 4819.50.4040, HTSUSA, which provides for other packing containers of pa- 
perboard. Further, we find that the protest should be denied. 

A copy of this decision should be attached to the Form 19 Notice of Action to be sent to 
the protestant 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965223 RH 
Category: Classification 
Tariff No. 4819.20.0040 
Ross ELL § LTD 
300 Ann Street 
Montreal, Quebec H3C 2K2 


Re: Proposed Revocation of HQ 087690, dated December 7, 1990; Classification of Com- 
pact Disc Box; Folding Cartons, Cases and Boxes; Subheading 4819.50; Subheading 
4819.20. 


DEAR S ROR MADAM: 

On December 7, 1990, Customs issued Headquarters Ruling Letter (HQ) 087690, deny- 
ing protest number 0712-90-000244, concerning the classification of a compact disc box. 
The law firm of Ross & Hardies filed the protest on your behalf. 

In denying the protest, Customs classified the compact disc box under subheading 
4819.50.4040 of the Harmonized Tariff Schedule of the United States (HTSUS), which en- 
compasses other packing containers of paper or paperboard 

For the reasons set forth below, it is now our opinion that the compact disc box is correct- 
ly classified under subheading 4819.20.0040, HTSUS. 


Facts: 
In HQ 087690, a description of the merchandise reads as follows: 


The goods at issue here are described as “compact disc boxes.” They are thin, rectan- 
gular boxes designed to hold compact disc recorded media for transport and sale. The 
boxes measure approximately 12 % inches in length, 6 inches in width, and ¥2 inch in 
thickness. They are made from a single sheet of paperboard, folded lengthwise such 
that a portion of paperboard forms an inner partition or filler on the inside of the box. 
The box is assembled by gluing the folded sheet in three locations on two internal sur- 
faces. A square plastic case containing the recorded media is inserted into one end of 
the box. The folded inner partition fills the remaining volume of the box, keeping the 
plastic case/compact disc stationary. The ends are then sealed by means of glue. It is 
our understanding that the length of the box (twice the length of the plastic disc case) 
is for display purposes. The plastic disc cases have inserts which provide information 
about the recording. After the disc has been purchased and transported home, the pa- 
perboard box is discarded. 


Issue: 
What is the correct classification of the compact disc box? 
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Law and Anaylsis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

In interpreting the headings and subheadings, Customs looks to the Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN), which are not legally 
binding, but are recognized as the official interpretation of the Harmonized System at the 
international level. It is Customs practice to follow, whenever possible, the terms of the 
EN when interpreting the HTSUS 

Heading 4819 encompasses: 

Cartons, boxes, cases, bags and other packing containers, of paper, paperboard, cellu- 
lose wadding or webs of cellulose fibers; box files, letter trays, and similar articles, of 
paper or paperboard of a kind used in offices, shops or the like 


The EN to the first part of the heading (before the semicolon) covering “Cartons, boxes, 
cases and other packing containers” reads: 

This group covers containers of various kinds and sizes generally used for the pack- 
ing, transport, storage or sale of merchandise, whether or not also having a decorative 
value. The heading includes cartons, boxes, cases, bags, cones, packets, casks, paper- 
board drums (containers), whether manufactured by rolling or by any other method, 
and whether or not fitted with reinforcing circular bands of other materials, tubular 
containers for posting documents, protective garment bags, jars, pots and the like 
(e.g., for milk or cream), whether or not waxed. The heading also covers special pur- 
pose paper bags such as bags for vacuum cleaners, bags for travel sickness, and record 
boxes and sleeves 


The EN to heading 4819 states that folding cartons, boxes and cases are: 


cartons, boxes and cases in the flat in one piece, for assembly by folding and slotting 
(e.g., cake boxes); 

and 

containers assembled or intended to be assembled by means of glue, staples, etc., on 
one side only, the construction of the container itself providing the means of forming 


the other sides, although, where appropriate, additional means of fastening, such as 
adhesive tape or staples may be used to secure the bottom or lid. Emphasis supplied. 


In HQ 087690, counsel argued that only one line of glue was attributable to the 
construction of the box, the remainder being applied to the inner partition. Therefore, 
counsel argued that the box was akin to a box with a glued insert, rather than a box glued 
on more than one side and was, therefore, classifiable under subheading 4811.20, HTSUS. 

In rejecting counsel’s argument, we found that the additional gluing on the folded pa- 
perboard sheet on the interior surfaces of the box exceeded the permissible use of glue for 
folding cartons. We further found that the box was not “a box-with-adjuncts” but rather 
the partition was “an integral part of the box’sstructure, particularly in light of the folded, 
single sheet construction * * *.” 

In several recent rulings, Customs held that there is no limiting language in the tariff 
provision or legal notes to preclude classification in subheading 4811.20, HTSUS, where 
the folding carton has a complex construction (HQ 965873, dated December 9, 2002), or 
when assembled, it has compartments (HQ 963903, dated July 27, 2001). 

In the instant case, the box is glued on one side only. The fact that it has inserts that are 
glued into the interior of the box does not preclude classification in subheading 4811.20, 
HTSUS. Accordingly, we find that the compact disc box is the type of merchandise covered 
by the first part of heading 4819, and more specifically, as a folding carton in subheading 
4819.20.0040, HTSUS. 


Holding: 

The compact disc box is classifiable under subheading 4819.20.0040, HTSUS, which 
provides for “Cartons, boxes, cases, bags and other packing containers, of paper, paper- 
board, cellulose wadding or webs of cellulose fibers; box files, letter trays and similar ar- 
ticles, of paper or paperboard of a kind used in offices, shops or the like: Folding cartons, 
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boxes and cases, of non-corrugated paper or paperboard, Other.” It is dutiable at the gen- 
eral column one rate at 0.6 percent ad valorem. 
MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CARRYING CASES FOR NOTEBOOK COMPUTERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of carrying cases for notebook com- 
puters. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of carrying cases for notebook computers under the Har- 


monized Tariff Schedule of the United States (“HTSUS”), and is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. Notice of the proposed actions was published in 
the CUSTOMS BULLETIN on January 22, 2003. Two comments were re- 
ceived in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after May 19, 2003. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
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bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
January 22, 2003, proposing to revoke NY 872117, dated March 13, 
1991, which involved the classification of carrying cases for notebook 
computers. Two comments were received in response to the notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY 872117 
and any other ruling not specifically identified in order to reflect the 
proper classification of the carrying cases for notebook computers pur- 
suant to the analysis set forth in HQ 966107, attached. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: March 4, 2003. 
JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division. ) 


[Attachment] 
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[ATTACHMENT] 


U.S. CUSTOMS SERVICE, 
Washington, DC, March 4, 2003. 
CLA-2 RR:CR:GC 966107 GOB 
Category: Classification 
Tariff No. 4202.12.80 
DENN SHECK 
CASTELAZO & ASSOC ATES 
5420 West 104*" Street 
Los Angeles, CA 90045 


Re: Modification of NY 872117; Carrying Case for Notebook Computer. 


DEAR Mr. HECK 

This letter is with respect to NY 872117 dated March 13, 1991, issued to youon behalf of 
Epson America Inc. We have reviewed that ruling and have determined that one of the 
classifications therein is incorrect. This ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY H872117, as described below, was published in the CUSTOMS BULLET N 
on January 22, 2003 

Two comments were received in response to the notice. They are discussed in the LAW 
AND ANALYSIS section of this ruling. 


Facts: 
In NY 872117 the subject goods were described as follows 


The merchandise under consideration involves three models of notebook computers 
that incorporate a 80386 microprocessor, 2MB of RAM, an internal 3.5 inch 1.44MB 
floppy disk drive, an integrated keyboard, anda LCD flat panel display. The computer 
is imported and marketed with a nylon carrying case, and also includes a detachable 


power cord, two Ni-Cad batteries, one AC/DC adapter, and one software diskette. Ep- 
son notebook computer model E0400 is the NB-SL/20 monochrome LCD 20 MHZ 
version. Model E0401 is the NB-SL/25 monochrome LCD 25 MHZ version. Model 
E0402 is the NB-SL/25C active matrix color LCD 25 MHZ version. The unit, with one 
hard disk drive and one battery weighs 6.5 pounds. The keyboard, flat panel display 
and processor portion are in one common housing. 

The nylon carrying case is padded on the inside with two MM polyethylene foam [sic], 
and includes inside pockets of PVC for holding several software diskettes and thin 
manuals. The case hasa sturdy carrying handle and a zippered closure on three sides. 

With respect to the carrying case, Customs stated: 

The case is specially fitted to contain the notebook computer, and is suitable for long- 
term use. It thus appears to meet the GRI-5(a) provision and would thus be classified 
at the same rate as the computer. 

Based upon GRI 5(a), Customs classified the carrying cases with the notebook comput- 
ers in subheading 8471.20.00, HTSUS (1991 HTSUS), as: “Automatic data processing ma- 
chines and units thereof * * *: Digital automatic data processing machines * * *” 

We now believe that the classification of the carrying cases in subheading 8471.20.00, 
HTSUS, was incorrect. This ruling sets forth the correct classification 


Issue: 
What is the classification under the HTSUS of the nylon carrying case? 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
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tional level While neithe r legally binding nor dispositive, the EN’s provide acommentary 
on the sce ope of each heading of the HTSUS and are generally indicative of the proper inte 
pretation of these headings > T.D. 89-80 

GRI 5(a) provides as fol 


a) Camera cases, musical instrument cases, gun cases, drawing instrument cases, 
necklace cases and lar containers, specially shaped or fitted to contain a specific 
article or set of articles, suitable for long-term use and entered with the articles for 
which they are intended, shall be classified with such articles when of a kind normally 
sold therewith. This rule does not, however, apply to containers which give the whole 
its essential character 

The Explanatory Note for Rule 5(a) provides as follows 

[) This Rule shall be taken to cover only those containers which 

1) are specially shaped or fitted to contain a specific article or set of articles, 
i.e., they are designed specifically to accommodate the article for which they are 
intended. Some containers are s — in the form of the article they contain; 

2) are suitable for long-term use, they are designed to have a durability 
comparable to that of the articles for w hich they are intended. These containers 
also serve to protect the article when not in use (during transport or storage, for 
example). These criteria enable them to be distinguished from simple packings 

(3) are presented with the articles for which they are intended, whether or not 
the articles are packed separately for convenience of transport. Presented sepa- 
rately the containers are classified in their appropriate headings; 

4) are of a kind normally sold with such articles; and 

(5) do not give the whole its essential character. 

The HTSUS provisions (2003 HTSUS) under consideration are as follows 


4202 Trunks, suitcases, vanity cases, attache cases, briefcases, ne satch- 
els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, insu- 
lated food or beverage bags, toiletry bags, knapsacks and backpacks, 
handbags, shopping bags, wallets, purses, map cases, cigarette cases, 
tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, 


powder cases, cutlery cases and similar containers, of leather or of com- 
position leather, of sheeting of plastics, of textile materials, of vulcan- 
ized fiber or of paperboard, or wholly or mainly covered with such 
materials or with paper: 
Trunks, suitcases, vanity cases, attache cases, briefcases, schoo] 
satchels and similar containers 
4202.11.00 With outer surface of leather, of composition leather, or of pat- 
ent leather 
With outer surface of plastics or of textile materials: 
With outer surface of textile materials: 
Other 


* * * 


8471 Automatic data processing machines and units thereof * * 

8471.30.00 Portable digital automatic data processing machines, weighing 
not more than 10 kg, consisting of at least a central processing 
unit, a keyboard and a display 

Two comments were received in response to the notice. The first commenter states that 
it would agree with the proposed modification if Customs would continue to classify the 
notebook computer carrying cases in heading 8471, HTSUS, had sufficient evidence on 
the requirement of GRI 5(a) been provided to Customs. The same commenter states that 
it disagrees with the proposal if it is Customs’ intention never to classify notebook com- 
puter carrying cases under heading 8471, HTSUS, pursuant to GRI 5(a). The second com- 
menter claims that the notebook computer carrying cases meet all of the requirements of 
GRI 5(a). It cites HQ 964149 dated February 11, 2002, which involved the classification of 
a textile container for a portable video player. 

The comments have not persuaded us to amend our proposal. With respect to the first 
comment, we note that this ruling applies to the specific goods at issue. The second com- 
menter cited HQ 964149, which we believe to be clearly distinguishable from the case 
here. We subjected the article in HQ 964149, a textile container for a portable video player, 
to the requirements of GRI 5(a) and concluded that it clearly met those requirements. We 
do not find likewise here. 
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After careful consideration, we believe GRI 5(a) requires a clear finding that the con- 
tainer at issue meets the EN criteria set forth above. We have no evidence that the carry- 
ing case at issue is of a class or kind of goods normally sold with laptop or notebook 
computers (adp units). EN I (4) to GRI 5(a). Accordingly, we no longer believe that this 
case is a GRI 5(a) container classified with the good with which it is entered. 

We find that the subject nylon carrying cases are described in heading 4202, HTSUS, as 
briefcases and/or attache cases or similar containers. They are classified in subheading 
4202.12.80, HTSUS, as: “Trunks, suitcases, vanity cases, attache cases, briefcases, school 
satchels and similar containers * * *: Trunks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels and similar containers: With outer face of plastics or textile ma- 
terials: With outer surface of textile materials: Other 


Holding: 
The nylon carrying cases are classified in subheading 4202.12.80, HTSUS, as: “Trunks, 
suitcases, vanity cases, attache cases, briefcases, school satchels and similar containers 
* *: Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels and similar 
containers: With outer surface of plastics or textile materials: With outer surface of textile 
materials: Other.” 


Effect on Other Rulings: 


NY 872117 is modified. In accordance with 19 U.S.C. 1625(c), this ruling will become 
effective 60 days after publication in the CUSTOMS BULLET N 


JOHN ELK NS 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: Plaintiff's Motion for Judgment upon an Agency Re- 
cord under USCIT Rule 56.2 challenges two elements of the Depart- 
ment of Commerce’s final results of the third administrative review in 
Persulfates From the People’s Republic of China: Final Results of Anti- 
dumping Duty Administrative Review (“Final Results”), 66 Fed. Reg. 
42,628 (Aug. 14, 2001), with regard to persulfates exported from the 
People’s Republic of China (“PRC”) by the Respondent Shanghai Ai 
Jian Import and Export Corporation (“Ai Jian”). Plaintiff FMC Corpo- 
ration (“FMC”) is a domestic manufacturer of the subject merchandise. 
FMC contends that the decision of the Department of Commerce (“De- 
partment” or “Commerce”) was wrong to base the selling, general and 
administrative (“SG&A”) expense ratio on the financial statements of 
the surrogate company because it “contraven[ed] the Department’s 
duty, when conducting an antidumping investigation, to calculate mar- 
gins as accurately as possible.” Pl.’s Mem. in Supp. of Mot. for J. on the 
Agency R. (“Pl.’s Br.”) at 4 (citing Rhone-Poulenc, Inc. v. United States, 
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899 F 2d 1185, 1191 (Fed. Cir. 1990)). Plaintiff claims the calculations 
were not accurate due to the dissimilar cost structure between the com- 
pany’s subject and non-subject merchandise, which resulted in a severe 
understating of SG&A expenses. Jd. at 4-5. Plaintiff also argues that 
Commerce’s decision to rely on Respondent’s market economy ocean 
freight rates was “unsupported by substantial evidence and is otherwise 
contrary to law” because there were indications the invoices were ficti- 
tious. Pl.’s Br. at 7. For the reasons detailed below, the court denies 
Plaintiff's motion and upholds Commerce’s determination. 


II. BACKGROUND 


Commerce, in the 1997 final determination of an antidumping inves- 
tigation, found that persulfates imported from China were being sold in 
the United States at less-than-fair-market-value. See Notice of Final De- 
termination of Sales at Less Than Fair Value: Persulfates From the 
People’s Republic of China (“Final Determination”), 62 Fed. Reg. 27,222 
(May 19, 1997). No other company with publically available financial 
statements in an economy comparable to the PRC produced persulfates 
at the time of the initial investigation. Id. at 27,228. FMC is the sole pro- 
ducer in the United States of persulfates. Pl.’s Br. at 2. Commerce initi- 
ated its original investigation of persulfates in 1996, in response to an 
antidumping petition filed by FMC. See Initiation of Antidumping Duty 
Investigation: Persulfates From the People’s Republic of China, 61 Fed. 
Reg. 40,817 (Aug. 6, 1996). The investigation set an antidumping duty 
rate of 34.41 percent for Ai Jian. See Notice of Amended Antidumping 
Duty Order: Persulfates From the People’s Republic of China, 62 Fed. 
Reg. 39,212 (July 22, 1997). There have been three subsequent reviews. 
It is the third review that is the subject of this case. See Final Results, 66 
Fed. Reg. at 42,628. The third review set a duty rate of 0.04 percent, 
which is de minimis. See id. at 42,629. Over the course of the three re- 
views the dumping margin has fallen with each review. The first review 
set a rate of 5.54 percent. See Persulfates From the People’s Republic of 
China: Amended Final Results of Antidumping Duty Administrative 
Review (“First Amended Administrative Review”), 65 Fed. Reg. 1,356 
(Jan. 10, 2000). The second review set a rate of 2.62 percent. See Persul- 
fates from the People’s Republic of China: Final Results of Antidumping 
Duty Administrative Review and Partial Rescission of Administrative 
Review (“Second Administrative Review”), 65 Fed. Reg. 46,691, 46,692 
(July 31, 2000). 

During the initial investigation, Commerce had used the financial 
statements of National Peroxide (“NPL’), an Indian company that pro- 
duces similar, but not identical merchandise to calculate surrogate val- 
ues. See Final Determination, 62 Fed. Reg. at 27,229. During the first 
annual review, Commerce found that another Indian company had be- 
gun producing persulfates. Citing a traditional practice of using surro- 
gate companies that manufacture the subject merchandise, Commerce 
switched and began using the financial statements from Calibre Chemi- 
cals Pvt. Ltd. (“Calibre”). See Persulfates from the People’s Republic of 
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China: Final Results of Antidumping Duty Administrative Review 
(“First Administrative Review”), 64 Fed. Reg. 69,494, 69,499-500 (Dec. 
13, 1999). 

Selling, general and administrative expenses are one element that 
Commerce uses to establish a total cost of goods sold in a non-market 
economy. To establish a market-economy value for those elements, 
Commerce will use the financial data of a surrogate producer. The first 
step is for Commerce to establish an SG&A ratio, which is derived “by 
dividing the company’s general expenses by its total costs of sales.” Js- 
sues and Decision Memorandum for the Antidumping Duty Administra- 
tive Review of Persulfates from the People’s Republic of China for the 
Period July 1, 1999 through June 30, 2000; Final Results (“Issues and 
Decision Memo”) at 13. The cost of sales includes labor, materials, facto- 
ry overhead, and energy costs. See Preliminary Results Factors Valua- 
tion Mem., Attachment 11: SG&A Expenses and Profit (Apr. 2, 2001). 
This ratio for SG&A is then applied to the cost of manufacturing the 
subject merchandise to determine an SG&A expense amount for the 
subject merchandise. According to Commerce, “general expenses are so 
indirectly related to a particular production process that the most rea- 
sonable allocation basis is the company’s total cost of manufacturing.” 
Issues and Decision Memo at 13. 

Plaintiff, in the administrative proceedings below, challenged the use 
of Calibre’s financial data for surrogate values. Jd. at 11. Calibre pro- 
duces multiple product lines. One is subject merchandise, and the others 
are non-subject merchandise. FMC argued that the high cost of raw ma- 
terials to produce the non-subject merchandise resulted in an overstate- 
ment of the SG&A ratio for non-subject merchandise, and an 
understatement of those costs for persulfates. Jd. Commerce rejected 
this argument. Jd. at 13. However, Commerce did accept Plaintiff’s ar- 
gument that Calibre was not an accurate source for financial informa- 
tion related to factory overhead (“FOH”) costs, and agreed to reallocate 
Calibre’s FOH expenses to correct inaccuracies. Persulfates from the 
People’s Republic of China: Preliminary Results of Antidumping Duty 
Administrative Review, 66 Fed. Reg. 18,439, 18,443 (Apr. 9, 2001). Plain- 
tiff now appeals Commerce’s use of Calibre’s SG&A expenses, which 
Plaintiff claims are distorted in a manner similar to the FOH expenses. 
Pl.’s Br. at 4. 

After the third review preliminary results, Plaintiff raised objections 
to Ai Jian’s submission of freight invoices. See Issues and Decision 
Memo at 2. FMC argued that the freight invoices were probably fraudu- 
lent because two of the four submitted had dates that differed by eleven 
months from the actual invoice payment date. Pl.’s Br. at 18. In addition, 
the mistake was made by two different shipping companies and the date 
was the same on both misdated invoices. See id. In response to this dis- 
crepancy, Commerce requested an explanation and supporting docu- 
mentation from Respondent Ai Jian. Issues and Decisions Memo at 2. Ai 
Jian claimed that the dates were incorrect due to a clerical error by the 
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shipping companies. Jd. at 2. To support its claim of market economy 
freight costs, Ai Jian provided an internal accounting voucher, an oper- 
ating sub-ledger, a bank deposit sub-ledger, and a bank statement. Id. at 
5. It also provided a foreign exchange voucher, which was reconciled to 
the company’s internal documents. Jd. In the final results, Commerce 
rejected Plaintiff's argument and found that Ai Jian paid market econo- 
my prices for ocean freight expenses. Jd. Plaintiff appeals this decision 
as well. This court has jurisdiction over this matter under 28 U.S.C. 
§ 1581(c). 


III. STANDARD OF REVIEW 


The court must evaluate whether Commerce’s decisions are sup- 
ported by substantial evidence on the record or are otherwise in accor- 
dance with law. See 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support aconclusion.” Consolidated Edison Co. of New York v. NLRB, 
305 U.S. 197, 229 (1938) (citations omitted); Matsushita Elec. Indus. 
Co., Ltd. v. United States, 750 F-2d 927, 933 (Fed. Cir. 1984). This Court 
noted, “[i]Jn applying this standard, the court affirms [the agency’s] fac- 
tual determinations so long as they are reasonable and supported by the 
record as a whole, even if there is some evidence that detracts from the 
agency’s conclusions.” Olympia Indus., Inc. v. United States, 22 CIT 
387, 389, 7 F Supp. 2d 997, 1000 (1998) (citing Atlantic Sugar, Ltd. v. 
United States, 744 F.2d 1556, 1563 (Fed. Cir. 1984)). 

The court may not reweigh the evidence or substitute its own judg- 
ment for that of the agency. See Granges Metallverken AB v. United 
States, 13 CIT 471, 474, 716 F Supp. 17, 21 (1989). Substantial evidence 
is “something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial evidence.” Jd., 716 F Supp. at 21 (citations omitted). 
Additionally, absent a showing to the contrary, the agency is presumed 
to have considered all of the evidence in the record. Nat’! Ass’n of Mirror 
Mfrs. v. United States, 12 CIT 771, 779, 696 F. Supp. 642, 648 (1988) 
(citations omitted). 

To determine if the agency’s interpretation of the statute is in accor- 
dance with law “we must first carefully investigate the matter to deter- 
mine whether Congress’s purpose and intent on the question at issue is 
judicially ascertainable.” Timex VI. v. United States, 157 F.3d 879, 881 
(Fed. Cir. 1998) (citing Chevron, U.S.A., Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 842-43 (1984)). The expressed will or 
intent of Congress on a specific issue is dispositive. See Japan Whaling 
Association v. American Cetacean Society, 478 U.S. 221, 233-237 (1986) 
(citing Chevron, 467 U.S. at 843.). If the court determines that the stat- 
ute is silent or ambiguous, the question to be asked is whether the 
agency’s construction of the statute is permissible. See Chevron, 467 
US. at 843. This deference is due “when it appears that Congress dele- 
gated authority to the agency generally to make rules carrying the force 
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of law, and that the agency interpretation claiming deference was pro- 
mulgated in the exercise of that authority.” United States v. Mead Corp., 
533 U.S. 218, 226-27 (2001). This deference is not limited to notice and 
comment rulemaking but is also given to those “statutory determina- 
tions that are articulated in any ‘relatively formal administrative proce- 
dure.’” Pesquera Mares Australes Lida., v. United States, 266 F.3d 1372, 
1381 (Fed. Cir. 2001). Therefore, statutory interpretations articulated 
by Commerce during antidumping proceedings are entitled to judicial 
deference under Chevron. Id. at 1382. 
IV. DISCUSSION 

Establishing antidumping duty rates begins by comparing the normal 
value of the product in its home market with the export price of the 
goods sold in the United States. See 19 U.S.C. § 1677b(a) (1999). In the 
case of anon-market economy like the PRC, if Commerce cannot rely on 
the information available from the respondent, it will determine normal 
value “on the basis of the value of the factors of production * * * basedon 
the best information available regarding the values of such factors in a 
market economy country.” § 1677b(c)(1). In this case, Commerce estab- 
lished India as the appropriate surrogate country. Within that surrogate 
country, Commerce will then choose among various sources to value 
specific elements of normal value. See e.g., Final Determination, 62 Fed. 
Reg. at 27,229. 

A. Commerce’s Use of Calibre’s SG&A Expenses Is Permissible. 

Commerce is charged under the antidumping laws with establishing 
dumping margins that are as accurate as possible. See Rhone-Poulenc, 
899 F.2d at 1191. Consistent with this charge, Commerce has developed 
various methodologies for assessing the likely market value of goods 
that are produced in non-market economies. See, e.g., First Administra- 
tive Review, 64 Fed. Reg. at 69,499. As part of this practice, Commerce 
has developed a preference for selecting surrogate value sources that 
rely on financial statements of companies that produce the subject mer- 
chandise of an investigation. Id. at 69,500. However, if the surrogate 
data is distorted or otherwise unreliable, Commerce will not rely on that 
data. Id. 

During the initial period of investigation Commerce did not have ac- 
cess to the financial statements of a foreign persulfates manufacturer 
existing in an economy comparable to the PRC. See Final Determina- 
tion, 62 Fed. Reg. at 27,229. Commerce, unable to rely on Ai Jian’s non- 
market economy data, and unable to use a producer of the subject 
merchandise, used the financials of NPL, an Indian based company that 
produces similar merchandise. First Administrative Review at 69,500. 
After the initial investigation, Calibre, also an Indian company, began 
producing persulfates. Jd. Commerce, citing its preference to use com- 
panies that produce the subject merchandise as surrogates, began to use 
Calibre’s financial statements to calculate the SG&A expenses for a per- 
sulfate producer in calculating Ai Jian’s normal value and export price. 
FMC, during the administrative process and before this court, argues 





298 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 


that Calibre’s financial statements are not representative and, there- 
fore, are not reliable as a surrogate value for SG&A expenses. Pl.’s Br. at 
9. FMC points out that 90 percent of Calibre’s raw material costs are ex- 
clusively related to the material used in production of non-subject mer- 
chandise. Jd. Plaintiff claims that this results means: 


Calibre’s cost of goods sold will greatly exaggerate the amount of 
SG&A expenses attributable to the company’s production of non- 
subject merchandise, i.e., potassium bromate and potassium io- 
date, causing the SG&A expenses attributable to the company’s 
production of persulfates to be severely understated. 


Id. 

In this case, Commerce did acknowledge that for the purposes of cal- 
culating the FOH costs, the use of Calibre’s financial statements pro- 
duced results that required adjustment because of the disparity in the 
cost structure differences between subject and non-subject merchan- 
dise. In the preliminary results, Commerce explained how those adjust- 
ments were made: 


During the first administrative review, we determined that it was 
appropriate to allocate Calibre’s overhead expenses between its 
product lines because of the differing cost structures between Cal- 
ibre’s production of subject and non-subject merchandise * * *. For 
purposes of this analysis, we considered Calibre’s raw material 
groups “sulfates” and “acids” to be related to its production of po- 
tassium persulfates, and the raw material groups “halogens” and 


“alkalis” to be related to its production of potassium bromate and 
potassium iodate. Because of the differing cost structures attribut- 
able to subject and non-subject merchandise, we allocated Calibre’s 
factory overhead expenses between subject and non-subject mer- 
chandise on the basis of raw material consumption. 


Prelim. Results Factors Valuation Mem. at 7-8. 

Plaintiff claims that like the FOH calculation, the SG&A ratio cal- 
culation is not reliable without adjustment. Pl.’s Br. at 11. However, un- 
like in the FOH numbers, there is no “cost driver” which can be relied on 
to correct the distortions. For that reason FMC asked that Commerce 
return to using the financial statements of another Indian company, 
NPL, but Commerce rejected that request. Issues and Decision Memo at 
1. 

FMC points to at least one other occasion where Commerce has re- 
fused to use the financial statements of a company that produced the 
subject merchandise for surrogate purposes, because “the product mix” 
made the financials unreliable. P/.’s Br. at 12. In Certain Non-Frozen 
Apple Juice Concentrate from the People’s Republic of China, Commerce 
determined, according to Plaintiff, that “the nature of the operations of 
the company, unrelated to production of the subject merchandise, made 
it unsuitable as a source of surrogate value * * *.” Jd. at 12 (citing the 
Issues and Decision Memo for Notice of Final Determination of Sales at 
Less Than Fair Value: Certain Non-Frozen Apple Juice Concentrate 
from the People’s Republic of China, 65 Fed. Reg. 19,873 (Apr. 13, 2000)). 
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FMC contends that because Commerce decided that NPL’s financial 
data were sufficiently accurate for surrogate purposes in the initial in- 
vestigation, for Commerce to now use Calibre’s data, which includes 
non-correctable distortions, is unsupported by substantial evidence and 
otherwise not in accordance with law. See id. at 15. 

Defendant replies that using Calibre’s financial information is consis- 
tent with past practice and the statute, and that there is ample justifica- 
tion for the policy. The statute requires that when products are 
imported into the United States from a non-market economy Commerce 
will determine the normal value of the “subject merchandise on the ba- 
sis of the value of the factors of production utilized in producing the mer- 
chandise and to which shall be added an amount for general expenses 
and profit plus the cost of containers, coverings, and other expenses.” 19 
U.S.C. § 1677b(c)(1). The statute does not specify how to calculate the 
individual factors of production. Through practice Commerce has enun- 
ciated a policy of calculating the general and administrative expenses 
“based upon the company-wide G&A costs incurred by the producing 
company allocated over the producing company’s company-wide cost of 
sales.” Def.’s Br. at 19. Commerce uses a company-wide calculation for 
general expenses because they do not relate to a specific product line. Jd. 
(citing, inter alia, Large Newspaper Printing Presses and Components 
Thereof, Whether Assembled or Unassembled, From Japan: Final Re- 
sults of Antidumping Duty Administrative Review, 66 Fed. Reg. 11,555 
(Feb. 26, 2001)). 


1. Calculating FOH and SG&A Costs Differently Is Permissible. 


Commerce grants that it does not treat the calculations for FOH and 
SG&A costs in the same manner. As Commerce explained in its Issues 
and Decision Memo, FOH costs are traditionally calculated to factor in 
specific product costs for subject merchandise. SG&A costs, in contrast, 
are not traditionally based on product specific costs: 


Unlike factory overhead costs, SG&A expenses are not considered 
to be directly related to the production of merchandise. In fact, in 
most cases, general expenses are so indirectly related to a particular 
production process that the most reasonable allocation basis is the 
company’s total cost of manufacturing. Thus, while it may be ap- 
propriate to allocate the factory overhead costs between subject and 
non-subject merchandise on a basis other than cost, we find no basis 
to allocate SG&A expenses to specific product lines using any other 
method. 


Issues and Decision Memo at 13-14 (citing First Administrative Review, 
64 Fed. Reg. at 69,499-500). 

FMC’s argument that the acknowledged distortions in the FOH costs, 
due to the disparity in production costs for subject and non-subject mer- 
chandise, require discounting the value of the SG&A expenses is not 
supportable. FOH costs are directly tied to material costs. However, raw 
material costs do not generally directly impact the SG&A ratio, which is 
calculated on a company-wide basis. This Court has previously upheld 
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Commerce’s policy to base SG&A costs on a company-wide determina- 
tion when acompany produces subject and nonsubject merchandise. See 
U.S. Steel Group A Unit of USX Corp. v. United States, 22 CIT 104, 106, 
998 F. Supp. 1151, 1154 (1998) (citing Rautaruukki Oy v. United States, 
19 CIT 438, 444 (1995)). That distinction is rooted in a consistent prac- 
tice that this Court has found is proper under the statute. Therefore, it is 
not contrary to law for Commerce to employ different methodologies for 
calculating FOH and SG&A costs. 


2. Significant Raw Materials Variations. 

While Commerce is able to justify its different calculation methodolo- 
gies for FOH and SG&A costs, Commerce must also address Plaintiff's 
claim that the SG&A ratio is distorted on its own terms, not just in rela- 
tion to the FOH costs. 

In the administrative proceeding below, FMC challenged the use of 
Calibre as a surrogate for calculating SG&A costs despite the fact that 
Calibre produces the subject merchandise. FMC claimed that the “char- 
acteristics of the goods manufactured by Calibre” and Calibre’s “prod- 
uct mix” made its financial information “unreliable.” Perkins Coie Case 
Brief on behalf of Petitioner FMC (“Pet.’s Br.”) (May 9, 2001) at 23, in 
Def.’s Proprietary App. Tab C, at 69. FMC pointed out that two other 
products Calibre produced, potassium bromate and potassium iodate, 
accounted for “90 percent of Calibre’s 1999-2000 raw material costs” 
and for “over 68 percent of Calibre’s cost of sales for the 2000 fiscal 


year.” Pet.’s Br. at 24. To explain the “characteristics of the goods 
manufactured” and “product mix” of Calibre, which FMC claims make 
the financials unreliable, FMC points to Commerce’s own findings in 
the third review which found: 


* * * Calibre consumed a relatively low quantity of raw materials 
related to non-subject merchandise (i.e., potassium bromate and 
potassium iodate) which incurred high raw material costs. On the 
other hand, the majority of Calibre’s consumption of raw materials 
is attributable to subject merchandise (i.e., potassium persulfates) 
with relatively low costs. 


Prelim. Results Factors Valuation Mem. at 7-8. 

Commerce rejected FMC’s challenge to Calibre’s financials. As a pre- 
liminary matter, Commerce pointed to its “long-standing practice in 
market-economy cases with respect to allocating general expenses to in- 
dividual products is to calculate a rate by dividing the company’s gener- 
al expenses by its total cost of sales.” Issues and Decision Memo at 13. 
Commerce justifies using company-wide expenses because “general ex- 
penses are costs that relate to the company’s overall operations.” Jd. 
Commerce noted that the “company-wide” calculation was developed 
for investigations involving market economies, and the investigation of 
AiJian involves a non-market economy. However, “the issue at hand in- 
volves deriving an SG&A ratio using the financial data of a market-econ- 
omy company.” Jd. Commerce also states that “in most cases, general 
expenses are so indirectly related to a particular production process that 
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the most reasonable allocation basis is the company’s total cost of 
manufacturing.” Jd. Commerce’s position can be summarized as fol- 
lows: it has a “preference” for using producers of the subject merchan- 
dise, and it has a “long-standing practice” of using company-wide costs 
for general expenses, which is based on a general observation that “in 
most cases” SG&A expenses are only “indirectly related” to a particular 
product line, and, therefore, the “most reasonable allocation basis is the 
company’s total cost of manufacturing.” Commerce concludes its ex- 
planation of its general practice by observing that it “find[s] no basis to 
allocate SG&A expenses to specific product lines using any other meth- 
od.” Id. at 14. 

FMC does not challenge Commerce’s interpretation of the antidump- 
ing statute to permit these general principles and practices. FMC is 
pointing to specific evidence in the record that indicates that the general 
practice should not be applied in this circumstance. FMC argues that 
there is a “basis” for allocating SG&A costs along product lines, because 
the material costs of non-subject merchandise are so large in compari- 
son to subject merchandise that they cannot be considered merely “indi- 
rectly related” to a specific product line. See Pl.’s Br. at 11. 

The task before this court is to determine if there is “substantial evi- 
dence” to justify Commerce’s decision to use the financials of Calibre 
over NPL. Responding to FMC’s contention that Calibre’s data is unre- 
liable, Commerce states that “petitioner has presented no new evi- 
dence.” Issues and Decisions Memo at 14. Commerce explains further in 
a footnote: 


The petitioner’s argument relies solely on the fact that Calibre 
produces more non-subject than subject merchandise. We find that 
this fact does not lead to the automatic conclusion that it is distor- 
tive to allocate SG&A expenses on the basis of cost of sales. On the 
contrary, we find that the two other products produced by Calibre 
are comparable to persulfates. 


Issues and Decision Memo at 14 n.7 (citations omitted). Commerce 
found the various product lines to be comparable because they are used 
for similar purposes. See id. (citing Aug. 7, 2001, memorandum from 
Shawn Thompson to the file entitled “Source Data Used to Identify the 
Uses of Potassium Persulfates, Potassium Iodate and Potassium Bro- 
mate in the 1999-2000 Antidumping Duty Administrative Review of 
Persulfates from the [PRC]”). 

Commerce also distinguishes two instances when it did not rely on the 
financial statements of a surrogate producer of the subject merchan- 
dise. In Certain Helical Spring Lock Washers From the People’s Repub- 
lic of China: Final Results of Antidumping Duty Administrative Review 
(“Lock Washers”), Commerce rejected using data from a company that 
produced both subject and non-subject merchandise because the compa- 
ny produced only a “minuscule” amount of the subject merchandise. See 
Def.’s Br. at 22 n.1 (citing 61 Fed. Reg. 41,994 (Aug. 13, 1996)). Defen- 
dant points out that, unlike in Lock Washers, Calibre produces the sub- 
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ject merchandise in commercial quantities. See id. In Apple Juice 
Concentrate, cited by Plaintiff in its brief, Commerce rejected the use of 
a producer because the primary business of the proposed surrogate com- 
pany was not manufacturing. See Comment 8 to Issues and Decision 
Mem. for the Investigation of Certain Non-Frozen Apple Juice Concen- 
trate from the People’s Republic of China, 65 Fed. Reg. 19,873 (Apr. 6, 
2000) (finding that the total revenues of the proposed surrogate compa- 
ny were primarily derived from service-oriented rather than manufac- 
turing operations). 

If this were all that were in the record to provide a foundation for 
Commerce’s decision it would not be sufficient. Contrary to what Com- 
merce claims, FMC did not rely “solely” on the relative size of Calibre’s 
product lines. FMC rested its challenge on the fact, verified by Com- 
merce in its FOH analysis, that non-subject merchandise represents a 
disproportionate amount of the costs of raw materials which has signifi- 
cant impact on the SG&A ratio. That is a more substantial challenge 
than the fact that Calibre merely makes more of one product than 
another. In addition, the disparity between the product lines that Plain- 
tiff claims creates a problem is not that they have different ultimate 
uses, but that raw materials for non-subject merchandise are signifi- 
cantly more expensive than for subject merchandise. See Pl.’s Br. at 11; 
Pet.’s Br. at 23. Commerce misrepresents FMC’s argument and dismiss- 
es it for irrelevant reasons. Standing alone, a decision is not based on 
substantial evidence if it relies on general preferences which have been 
called into doubt by evidence on the record. See Rhodia, Inc. v. United 
States,25CIT _—,_—_—_—, 185 F Supp. 2d 1343, 1348 (2001) (stating that 
Commerce must articulate a rational connection between the facts 
found and the choice made). 

However, Commerce cites to more evidence when explaining its deci- 
sion to use Calibre instead of NPL as a surrogate. The relief FMC seeks 
here is a direction to Commerce to use the NPL financials instead of the 
Calibre financials. Pl.’s Br. at 11. FMC argues Calibre’s financials are 
not reliable for a specific reason, but it does not believe they can be ad- 
justed to reflect an accurate SG&A ratio. This is because there is no 
“cost driver” which could permit allocation of material costs among the 
product lines. See id. This puts Commerce in the position of weighing 
two flawed sets of financial data for calculating a surrogate value for 
SG&A costs. Commerce explicitly undertook this task and weighed sev- 
eral pieces of relevant evidence. See Issues and Decision Memo at 14. 

First, Commerce restates its preference for “selecting surrogate value 
sources that are producers of identical merchandise, provided that the 
surrogate data is not distorted or otherwise unreliable.” Id. Second, 
Commerce casts doubt on the reliability of NPL’s financial data for the 
period of review because NPL “incurred certain expenses related to 
property development.” Jd. at 14 n.8 (citations omitted). Third, Com- 
merce valued FOH and profit based on Calibre’s financials because to 
value SG&A based on NPL’s financials would “result in [Commerce’s] 
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applying a profit ratio that would bear no relationship to the SG&A ra- 
tio.” Id. at 14 (footnote omitted). Fourth, mixing the two financial state- 
ments raises the “potential for double counting or under-counting of 
expenses because different companies may classify expenses different- 
ly.” Id. at 15. Plaintiff does not challenge any of these findings. 

Commerce does acknowledge that in at least one case it has used mul- 
tiple sources. See id. at 15 (citing Notice of Final Determination of Sales 
at Less Than Fair Value: Beryllium Metal and High Beryllium Alloys 
From the Republic of Kazakstan, 62 Fed. Reg. 2,648 (Jan. 17, 1997)). 
However, in that case, a lack of detailed information required using 
more than one source. In this case, Commerce found Calibre’s financial 
data are detailed enough to use across the board. Jd. 

Commerce has wide discretion in choosing among various surrogate 
sources. “When Commerce is faced with the decision to choose between 
two reasonable alternatives and one alternative is favored over the oth- 
er in their eyes, then they have the discretion to choose accordingly.” 
Technoimportexport, UCF America Inc. v. United States, 16 CIT, 13, 18, 
783 F Supp. 1401, 1406 (1992). Commerce has provided a thorough and 
complete explanation for why it chose Calibre over NPL. Despite the 
flaws Plaintiff has identified in Commerce’s analysis of SG&A costs, it 
does not seek to have those costs adjusted. Rather, Plaintiff seeks to re- 
place one set of flawed data with another set of flawed data. Plaintiff has 
raised a question about one element of Calibre’s financials. However, it 
has not countered the various problems Commerce raised with regard to 
using NPL’s financials. Commerce did not choose Calibre as a surrogate 
because it was a perfect match. It chose Calibre because it was a better 
option than NPL. Plaintiff's argument does not overcome the substan- 
tial evidence supporting Commerce’s ultimate conclusion. Faced witha 
difficult choice, Commerce made a reasonable decision. The “substan- 
tial evidence” standard of review is clear in granting deference to agency 
determinations. The court will not reweigh the evidence or substitute 
its own judgment for that of the agency. See Granges Metallverken AB, 
716 F Supp. at 21. Under this standard, “the possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” Jd. (citations omitted). Commerce’s decision to use Calibre as a 
surrogate for calculating the SG&A ratio is sustained as based on sub- 
stantial evidence and is in accordance with law. 


B. Market Economy Ocean Freight Expenses. 


FMC challenges Commerce’s decision to value Ai Jian’s ocean freight 
expenses at market economy values. Pl.’s Br. at 15. Commerce will use 
the actual costs to value inputs in non-market economy cases when “a 
respondent purchased from a market economy supplier in a market 
economy currency.” Issues and Decision Memo at 5 (citing 19 C.FR. 
§ 351.408(c)(1)). Plaintiff points to a number of instances in the record 
that cast suspicion on the validity of the invoices Ai Jian submitted dur- 
ing the investigation. Jd. FMC contends these discrepancies in the re- 
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cord demand that Commerce investigate further, to verify the 
legitimacy of the invoices submitted or to use “adverse facts available” 
under 19 C.ER. § 351.308(a). 

Commerce issued its questionnaire for the period of review on August 
22, 2000. Respondents filed a response on October 13, 2000. In that re- 
sponse Ai Jian stated that its market economy ocean freight expenses 
were paid in market economy currency and that the product was 
shipped with a market-economy freight company. Ai Jian Section C Re- 
sponse at 2 in Pl.’s Non-Confidential App Ex. 6. Commerce, following up 
on this claim, asked Ai Jian to submit additional documentation: 


For the invoices stated above in 5.a., provide a complete paper trail 
of documentation demonstrating that the international freight 
charges are set by market-economy carriers and paid for in a mar- 
ket economy currency. Such documentation should include but is 
not limited to: 
¢ contract(s) between Ai Jian and the shipping company; 
e invoices; 
¢ shipping documents such as bills of lading, airway bills, 
and delivery orders; and 
records of payment such as canceled checks, letters of cred- 
it, debit/credit memos, wire transfers, promissory notes, 
bank deposit slips, and/or bank statements. 


Nov. 28, 2000 Commerce Letter to White & Case at 3-4 in Pl.’s Non-Con- 
fidential App. Ex. 7. 

In response to this request, Ai Jian submitted additional documenta- 
tion. See Issues and Decision Memo at 5. Significantly, it also changed 
some elements of its original claim. Instead of claiming the goods were 
shipped by a single company, it submitted four invoices from two differ- 
ent companies. Jd. at 3. Neither company matched the description of the 
company Ai Jian initially claimed carried the goods. See Pl.’s Br. at 17. 
Two of the invoices were dated eleven months after the payment dates 
that Ai Jian reported to Commerce. See Issues and Decision Memo at 3. 
Plaintiff claims that the two mistaken dates, and the switch in the com- 
pany that Ai Jian claims carried the goods, indicates evidence that the 
invoices were fictitious. See Pl.’s Br. at 19. FMC argues that once such 
evidence raised a “reasonable suspicion,” Commerce had a duty to fur- 
ther investigate the veracity of the invoices beyond the documents sub- 
mitted. Pl.’s Br. at 21 (citing U.S. Steel Group v. United States, 25 CIT 
aa , 177 EF Supp. 2d 1325 (CIT 2001)). 

The government responds that Commerce “confirmed the validity of 
the documents by a thorough analysis of documentary and testimonial 
evidence surrounding the contested invoices.” Def.’s Br. at 29. To estab- 
lish the validity of the invoices Commerce evaluated the 


copies of the pages from [Ai Jian’s] expenses sub-ledger demon- 
strating that it recorded the freight expenses in question in its ac- 
counting system within a few days of making the payment to the 
freight supplier. 
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Issues and Decision Memo at 5. Further, 
Ai Jian provided documents showing payment for these ocean 
freight transactions could be traced from the relevant foreign cur- 
rency exchange vouchers issued by a commercial bank, to Ai Jian’s 
internal accounting vouchers and operating expense sub-ledger 
and bank deposit sub-ledger using the sales invoice numbers. 


Id. In addition, Commerce found that the “payment for ocean freight for 
these invoices can also be traced from Ai Jian’s bank deposit sub-ledger 
to Ai Jian’s bank statement, prepared by the Bank of China.” Jd. 


Indeed, with the exception of the dates shown on documents gener- 
ated by outside parties, all of the documents provided by Ai Jian 
have been internally consistent and are traceable to actual account- 
ing records. Whatever the causes of the incorrect dates on the two 
invoices in question, the other information submitted by Ai Jian 
sufficiently demonstrates that the firm actually incurred and paid 
for the expenses. 


Id. at 5. 

It is clear from the record that, contrary to FMC’s assertion, Com- 
merce did not rest its evaluation on the invoices themselves, but re- 
quested additional information. The additional information, while not 
as complete as FMC would require, provided substantial evidence for 
Commerce to conclude that the market economy rates for shipping were 
actually paid by Ai Jian. The court agrees with Plaintiff that in cases 
where there is reasonable suspicion of wrongdoing Commerce must 
evaluate further. See U.S. Steel, 177 F. Supp. 2d at 1331 (citing Zenith 
Elec. Corp. v. United States, 15 CIT 394, 406-07, 770 F. Supp. 648, 659 
(1991)). Here, Commerce did evaluate further and, based on substantial 
evidence, has verified that Ai Jian paid market economy rates for ocean 
freight. 

FMC argues that the two suspicious invoices, even if verified by Com- 
merce, still demand that Commerce use total or at least partial adverse 
facts available. See 19 C.ER. § 351.308(a).! To support the use of total 
adverse facts Plaintiff cites Final Determination of Sales at Less Than 
Fair Value: Sulfanilic Acid from the Republic of Hungary (“Sulfanilic 
Acid”), 58 Fed. Reg. 8,256 (Feb. 12, 1993). In the Sulfanilic Acid case, 
Commerce found a document during an on-site inspection that indi- 
cated an attempt by the respondent to fabricate its submitted docu- 
ments. Commerce decided that in order to maintain the integrity of the 
questionnaire process, it could not countenance such a blatant attempt 
at deception. Therefore, it substituted best information available for all 
the information submitted by the respondent. Jd. at 8,257. In this case, 
however, Commerce merely had two invoices that were misdated. The 


1 In the relevant portion the regulation reads 
a) Introduction. The Secretary may make determinations on the basis of the facts available whenever necessary 
information is not available on the record, an interested party or any other person withholds or fails to provide 
information requested in a timely manner and in the form required or significantly impedes a proceeding, or the 
Secretary is unable to verify submitted information. If the Secretary finds that an interested party “has failed to 
cooperate by not acting to the best of its ability to comply with a request for information,” the Secretary may use an 
inference that is adverse to the interests of that party in selecting from among the facts otherwise available 
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improper date could have been the result ofa clerical error or intention- 
al deception. To determine if the dates were a minor and correctable 
problem, or significant and indicative of intentional misrepresentation, 
Commerce demanded and received from Ai Jian supporting documenta- 
tion. Based on this documentation, Commerce determined that the in- 
voices were valid and proper with the exception of the dates. In the 
Sulfanilic Acid case, there was substantial evidence that the documents 
were fraudulent. In this case, there was only a reasonable suspi- 
cion—disproved with substantial evidence gathered by Commerce— 
that the invoices might be fictitious. Plaintiff fails to grasp this 
distinction and risks making every clerical mistake discovered in an in- 
vestigation grounds for the application of adverse facts available pur- 
suant to 19 C.ER. § 351.308(a). 

Plaintiff’s last objection to Commerce’s third review final results is 
that, even if the ocean freight documentation is authentic and reliable, 
there is still no evidence of actual payment to the carriers. Pl.’s Br. at 24. 
Plaintiff asks that in the absence of proof of payment Commerce be re- 
quired to use partial adverse facts in granting Ai Jian an adjustment. 
Plaintiff cites to Sweaters Wholly or in Chief Weight of Man-Made Fiber 
from Taiwan: Final Results of Changed Circumstances Antidumping 
Duty Administrative Review, 58 Fed. Reg. 32,644 (June 11, 1993) 
(“Sweaters”). In that case, Commerce applied best information avail- 
able to calculate certain costs. It explained what kind of information it 
sought and what it deemed lacking in the respondent’s submissions: 


We were unable in every instance to confirm that an actual payment 
had been made from Jia Farn to the yarn supplier. Although we saw 
evidence of payments coming out of Jia Farn’s bank account, we 
could not confirm to whom these payments were made. We did see 
receipts from yarn suppliers, but we could not confirm that the pay- 
ment for the yarn was made from a Jia Farn bank account. We also 
encountered much difficulty in our attempts to match the amount 
of an invoice with the bank disbursements, because Jia Farn makes 
multiple payments for most invoices, and we were not able to recon- 
cile multiple payments from the bank accounts to invoice amounts. 


Id. at 32,649. 

Unlike in the Sweaters case, in this case Commerce was able to trace 
the invoices to particular bank withdrawals, which were confirmed by 
Ai Jian’s bank statements. See Issues and Decision Memo at 5. As a re- 
sult, Commerce found that the evidence “sufficiently demonstrates that 
the firm actually incurred and paid for the expenses.” Jd. As discussed 
above, that finding was based on substantial evidence. 


V. CONCLUSION 


For the reasons detailed above, Plaintiff's Motion for Judgment upon 
an Agency Record is denied, and the case is dismissed. Judgment will be 
entered accordingly. 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: Before the court is Plaintiff China National Machin- 
ery Import & Export Corporation’s (“CMC”) Motion for Judgment upon 


an Agency Record pursuant to USCIT R. 56.2. CMC challenges certain 
aspects of the United States Department of Commerce’s (“Commerce” 
or “Defendant”) determination in Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the People’s Republic of China; 
Final Results of 1999-2000 Administrative Review, Partial Rescission 
of Review, and Determination Not to Revoke Order in Part, 66 Fed. Reg. 
57,420 (Nov. 15, 2001) (“Final Results”). The court has jurisdiction pur- 
suant to 28 U.S.C. § 1581(c). 


IT. BACKGROUND 

Plaintiff CMC is an exporter of tapered roller bearings and parts 
thereof, finished and unfinished (“TRBs”), from the People’s Republic 
of China (“PRC” or “China”) to the United States. The antidumping 
duty order concerning TRBs from the PRC was issued on May 27, 1987. 
See Tapered Roller Bearings from the People’s Republic of China; Final 
Determination of Sales at Less Than Fair Value, 52 Fed. Reg. 19,748 
(May 27, 1987). Commerce designated the PRC as a non-market econo- 
my (“NME”) country.! See Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From the People’s Republic of China: Prelimi- 
nary Results of 1999-2000 Antidumping Duty Administrative Review, 
Partial Rescission of Review, and Notice of Intent Not to Revoke Order in 


lan NME country is “any foreign country that [Commerce] determines does not operate on market principles of 
cost or pricing structures, so that sales of merchandise in such country do not reflect the fair value of the merchandise.’ 
19 U.S.C. § 1677(18)(A) (1999). There is no dispute here as to the PRC’s NME status 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 
VC 


Part, 66 Fed. Reg. 35,937, 35,938 (July 10, 2001) (“Preliminary Re- 
sults”). At issue in this case are the 1999-2000 sales of TRBs from the 
PRC, which constitute sales made during the thirteenth administrative 
review of the antidumping duty order (“POR”). Specifically, CMC chal- 
lenges Commerce’s rejection of the actual market prices that CMC paid 
for steel used in the production of the TRBs, in favor of using surrogate 
values for steel in the final calculation of normal value (“NV”) to deter- 
mine dumping margins.” 

On July 7, 2000, Commerce published the preliminary results of the 
twelfth administrative review, which showed a zero dumping margin for 
CMC. See Tapered Roller Bearings and Parts Thereof, Finished and Un- 
finished, From the People’s Republic of China; Preliminary Results of 
1998-1999 Administrative Review, Partial Rescission of Review, and 
Notice of Intent to Revoke Order in Part, 65 Fed. Reg. 41,944, 41,949 
(July 7, 2000). On July 31, 2000, Commerce initiated the thirteenth ad- 
ministrative review. See Initiation of Antidumping and Countervailing 
Duty Administrative Reviews and Requests for Revocation in Part, 65 
Fed. Reg. 46,687 (July 31, 2000), amended by 65 Fed. Reg. 48,968 (Aug. 
10, 2000). On February 26, 2001, Commerce published the amended fi- 
nal results of the twelfth administrative review, which reflected a jump 
from zero to 0.82% (despite remaining de minimis)® of CMC’s dumping 
margin determined in the preliminary. See Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From the People’s Republic of 
China; Amended Final Results of 1998-1999 Administrative Review 
and Determination to Revoke in Part, 66 Fed. Reg. 11,562, 11,564 (Feb. 
26, 2001). Commerce changed its methodology regarding the prices for 
steel input in mid-review in the twelfth administrative review.* 

On July 10, 2001, Commerce published the preliminary results of the 
thirteenth administrative review. See Preliminary Results. Commerce 
found a 4.79% dumping margin for CMC in this preliminary investiga- 
tion and therefore denied CMC’s revocation request. See id. at 35,941. 
On November 15, 2001, Commerce published the final results and found 
a 4.64% dumping margin for CMC. See Final Results at 57,422. Com- 
merce’s reasons for its determinations are found in the accompanying 
Issues and Decision Memo for the 1999-2000 Administrative Review of 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, 
from the People’s Republic of China; Final Results (“Issues and Decision 


2«The term ‘dumping margin’ means the amount by which the normal value exceeds the export price * * * of the 


subject merchandise.” 19 U.S.C. § 1677(35)(A). “Subject merchandise” is merchandise subject to an antidumping in- 
vestigation, review or order. § 1677(25). “Normal value” is “the price at which the [subject merchandise or its equiva- 
lent] is first sold (or * * * offered for sale) for consumption in the exporting country.” § 1677b(a)(1)(B)(i); § 1677(16). 
“The term ‘export price’ means the price at which the subject merchandise is first sold (or agreed to be sold) * * * in the 
United States.” § 1677a(a). The dumping margin is thus the difference between the domestic price and the United 
States price of the subject merchandise. In the case of an NME exporting country, the domestic price will not be market 
determined, and the normal value must accordingly be constructed. The statute provides that the values for factors of 
production used in the construction of normal value for exports of an NME country will be those of a market economy 
country of comparable economic development, the so-called surrogate. See § 1677b(c) 

3«[A] weighted average dumping margin is de minimis if [Commerce] determines that it is less than 2 percent ad 
valorem or the equivalent specific rate for the subject merchandise.” 19 U.S.C. § 1673b(b)(3) 

4 The results of the twelfth administrative review of the antidumping duty order (concerning 1998-1999 sales) are 
challenged in a separate action before another judge of this Court. The issues raised in both actions are similar as they 
pertain to the same methodology Commerce employed in both the twelfth and thirteenth administrative reviews. 
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Memo”), A-570-601, Pub. Doc. DAS I/1:JG (Nov. 7, 2001), in app. 14 to 
Pl.’s Mem. in Supp. of Mot. for J. upon an Agency R. (“Pl.’s Br.”). As it 
cannot meet the standard of three consecutive years of sales at not less 
than fair value, see 19 C.F R. § 351.222(b)(1)(i)(A) (2000), CMC remains 
subject to the antidumping duty order regarding TRBs from the PRC. 

The merchandise at issue here is cups and cones which CMC sold in 
the United States. Tr. at 10:21-25 to 11:1-6.° To manufacture cups and 
cones, CMC used hot-rolled alloy steel bar which it imported from 
another country paying in market currency.® Pl.’s Br. at 9. CMC thus 
challenges Commerce’s use of surrogate values for its hot-rolled alloy 
steel bar input instead of the actual price it paid. There is no indication 
on the record, nor is there an argument in the parties’ briefs that CMC 
and its supplier are affiliated. The exporting country is a market econo- 
my country. Normally, to construct NV for the final product, Commerce 
uses actual prices which an NME producer pays for the input from a 
market economy country since actual market prices are the best approx- 
imation of the input’s value. See 19 C.FR. § 351.408(c)(1). However, in 
this case, both in the final stage of the twelfth administrative review and 
in the entire thirteenth administrative review, Commerce declined to 
use the actual prices CMC paid to the supplier for its steel because it 
claimed it had a “reason to believe or suspect” that the supplied steel 
wes benefitting from subsidies, and the actual prices were thus dis- 
torted. See Preliminary Results at 35,940; Issues and Decision Memo at 
9. To support its finding that the steel was subsidized, Commerce relied 
on an internal confidential memorandum, Market Economy Steel Memo 
(Nov. 7, 2001), in app. 4 to Pl.’s Br. 

The Market Economy Steel Memo lists various affirmative antidump- 
ing and countervailing duty findings applying to various steel products 
from the market economy country at issue.’ Also listed in the Market 
Economy Steel Memo is a negative finding from 1999 relating to one par- 
ticular steel product, [[ ]], from the market economy country: Final Neg- 
ative Countervailing Duty Determination: [[{ ]] (“Final Negative 
Determination”). There are no specific antidumping or countervailing 
duty findings regarding the hot-rolled alloy steel bar that is at issue 
here. See Market Economy Steel Memo; Tr. at 11:7-11. However, during 
these antidumping or countervailing duty investigations, Commerce 
“discovered * * * not company specific” but generally available subsi- 
dies to steel producers in the concerned country, including directed cred- 
it, export industry facility loans, short-term export financing, and 
investment tax credits. Market Economy Steel Memo. Commerce main- 


50n November 14, 2002, oral argument was held before this court. “Tr.” refers to the transcript of this oral argu- 
ment. 

cmc imported hot-rolled alloy steel bar from [[ ]]. The name of the exporting country and the identity of CMC’s 
supplier are confidential and set in double brackets. During the POR, CMC’s shipments to the United States also in- 
cluded assembled TRBs with cups, cones, rollers, and cages together. P!.’s Br. at 9. To manufacture cages, CMC’s suppli- 
er used cold-rolled steel sheet imported from [| }] again paying in market currency. Jd. To manufacture rollers, CMC 
used cold-rolled steel bar obtained domestically in the Chinese market. Id 

7 For example, Commerce found in 1999 that |[ ]] exports from the exporting country in question were being dumped 
in the United States. In addition, in 2000 and 1999, respectively, Commerce determined that [[ ]] exports were being 
subsidized. There is also an affirmative preliminary dumping finding by the PRC of [[ ]] from that country. 
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tains without further elaboration that “in two of the three recent [perti- 
nent] investigations, [these general subsidies] are greater than de 
minimis.” Tr. at 16:2—4. There is no record evidence of a generally avail- 
able subsidy verified in the case of hot-rolled alloy steel bar from the 
country in question as Commerce has never specifically investigated 
this merchandise. See Market Economy Steel Memo. In addition, Com- 
merce never specifically verified whether CMC’s supplier had ever tak- 
en advantage of any generally available subsidies for this or any other 
steel product. See Tr. at 17:21-25 to 18:1-16. Commerce nevertheless 
believes that CMC’s supplier may have (or must have) benefitted from 
generally available subsidies resulting in a distortion in the prices of 
hot-rolled alloy steel bar and, therefore, such prices cannot properly be 
used in the NV calculations for the cups and cones CMC sold in the 
United States. The contention is that “as a matter of commonsense, we 
can assume that no one is going to leave money on the table. [Compa- 
nies] are going to take advantage of a program that’s out there and ex- 
ists.” Tr. at 30:24~—25 to 31:1-3. 

Given the designation of the PRC as an NME country, Commerce re- 
sorted to surrogate country analysis pursuant to its authority under 19 
U.S.C. § 1677b(c)(4).° Accordingly, Commerce selected India as surro- 
gate and used adjusted weighted-averages of Japanese export prices to 
India for hot-rolled alloy steel bar based on the Japanese Ministry of Fi- 
nance statistics. See Preliminary Results at 35,940. Commerce ex- 
plained the selection of India as the surrogate country by pointing out 
that India was at a comparable level of economic development with the 
PRC and was the most significant producer and exporter of TRBs 
among other suitable countries, such as Pakistan, Indonesia, Sri Lanka, 
and the Philippines.’ See Selection of a Surrogate Country and Steel Val- 
ue Sources Memo at 3 (July 2, 2001) (“Surrogate Country Memo”), in 
app. 14 to Pl.’s Br; see also 19 C.ER. § 351.408(b) (basing comparability 
on per capita GDP). Finding India’s own import statistics “unreliable,” 
however, Commerce instead chose Japanese export data to India as “the 
best data” because “the Japanese tariff category [was] the narrowest 
category which could contain bearing quality steel, and because it [was] 
consistent with values contained in our U.S. benchmark category.” Sur- 
rogate Country Memo at 3; see also Def.’s Mem. in Opp. to Pl.’s Mot. for J. 
upon an Agency R. at 4 (“Def.’s Br.”). 

After the preliminary results were released, CMC submitted rebuttal 
evidence to Commerce in the form of a letter from its supplier which de- 
nied the existence of any subsidies or financial assistance, direct or indi- 
rect, from its government in its production of steel sold to CMC. See Pl.’s 


8 Section 1677b(c)(4) provides that 
[Commerce], in valuing factors of production * * *, shall utilize, to the extent possible, the prices or costs of fac 
tors of production in one or more market economy countries that are 
(A) at a level of economic development comparable to that of the nonmarket economy country, and 
(B) significant producers of comparable merchandise 
Ou. soe : ‘ , 
9 Even though in the briefs submitted to this court Plaintiff never fully explained nor argued the point, Plaintiff 
maintains that if any surrogate were to be used Indonesia would have been a better choice. See Tr. at 14:6-22. Plaintiff's 
claim is that Indonesian prices would not have exceeded the benchmark range as much as Indian values did. See id 
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Br. at 10; Tr. at 12:8-11. CMC charges that Commerce ignored this evi- 
dence submitted by CMC. See Pl.’s Br. at 26. Commerce counters that 
the letter was insufficient to “refute[] [Commerce’s] reason to believe or 
suspect subsidization” since it was unsupported by “sales, financial, or 
other empirical economic information demonstrating the supplier’s 
prices were not subsidized.” Issues and Decision Memo at 8; see also Tr. 
at 13:17-19. “The statement also lack[ed] any specificity, particularly as 
it [did] not indicate the basis upon which the supplier [made] its state- 
ment.” Issues and Decision Memo at 8. Commerce further argues that, 
in addition to being general, the letter was not “directed to Commerce. 
There [was] no indication * * * of what * * * the duties and responsibili- 
ties of the letter writer [were] and why he would have knowledge of what 
subsidies the company did or did not take advantage of.” Tr. at 23:17-22. 
The letter also consisted of “two sentences,” Tr. at 24:4, and was not “in 
the form of an affidavit,” Tr. at 33:13-14.1° 

On January 11, 2002, CMC filed its complaint (“Compl.”) with this 
court. First, CMC challenges in general Commerce’s use of surrogate 
values in place of actual prices paid by CMC for the input. Compl. 1 6—A. 
Second, CMC challenges in particular Commerce’s use of prices of steel 
imported from Japan to India to value cups and cones. Compl. 1 6-B. In 
addition, CMC challenges Commerce’s adjustment of the Japanese 
prices for freight and insurance costs which were not included in the 
prices. Compl. 1 6—-C. CMC claims Commerce’s determinations are “ar- 
bitrary, capricious, unsupported by substantial evidence on the record, 
and [are] otherwise not in accordance with law.” Compl. 1 6. The Tim- 
ken Company (“Timken”) is the Defendant-Intervenor in this case. 


III. DISCUSSION 


The antidumping duty statute requires Commerce to use “the best 
available information” concerning the values for factors of production 
from a market economy in the NV calculations for product exported 
from an NME country. 19 U.S.C. § 1677b(c)(1) (1999).!! “The statute 
does not define the phrase ‘best available information.’” Luoyang Bear- 
ing Factory v. United States, 26 CIT ,___, Slip Op. 02-118 at 4 (Oct. 
1, 2002). CMC argues that the statutory mandate to use the best avail- 
able information directs Commerce to utilize “actual prices paid to mar- 
ket economy suppliers [over] surrogate values.” P/.’s Br. at 15. As 
support, CMC relies on Lasko Metal Prods., Inc. v. United States, 43 F.3d 
1442, 1446 (Fed. Cir. 1994), which noted that “‘[w]here we can deter- 
mine that a [sic] NME producer’s input prices are market determined, 


10 The letter titled “Subsidy Statement,” addressed “To whom it may concern,” dated August 24, 2001, and signed 
by the general manager of the company’s overseas sales department is found in appendix 6 of Pl.’s Br. It reads in its 
entirety: 

We have reviewed the participation of |[ ]] in the programs the US Department of Commerce has considered in the 
past to constitute countervailable subsidies within the meaning of the US countervailing duty law. Upon review, 
{{ |] did not receive benefits from any of those programs in our sales to China 

11 Section 1677b(c)(1) in pertinent part provides that: 

{T]he valuation of the factors of production shall be based on the best available information regarding the values of 
such factors in a market economy country or countries considered to be appropriate by the administering author- 
ity. 
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accuracy, fairness, and predictability are enhanced by using those 
prices. Therefore, using surrogate values when market-based values are 
available would, in fact, be contrary to the intent of the law’” (quoting 
Commerce’s determinations in the same case, Oscillating Fans and 
Ceiling Fans from the People’s Republic of China, 56 Fed. Reg. 55,271, 
55,275 (Oct. 25, 1991) (final determination)). Pl.’s Br. at 16; see also 
Shakeproof Assembly Components, Div. of Illinois Tool Works, Inc. v. 
United States, 268 F.3d 1376, 1382-83 (Fed. Cir. 2001) (echoing Lasko’s 
reasoning). 

CMC further argues that Commerce’s own regulations compel the use 
of actual market values over surrogate values. See Pl.’s Br. at 17. The 
applicable regulation is 19 C.FR. § 351.408(c)(1), which states that 
“where a factor is purchased from a market economy supplier and paid 
for in a market economy currency, [Commerce] normally will use the 
price paid to the market economy supplier” (emphasis added). CMC con- 
tends that the “only” exception to this rule is “where the quantity of the 
input purchased was insignificant.”!* Pl.’s Br. at 17-18; Pl.’s Reply to 
Def.’s Br. at 3. 

Commerce responds that the antidumping duty statute does compel 
Commerce to use “the best available information,” but not necessarily 
market values. Def:’s Br. at 10. Commerce argues that it has “broad dis- 
cretion to determine the ‘best available information’ in a reasonable 
manner upon a case-by-case basis.” Jd. at 11. Commerce further argues 
that “Congress instructed Commerce to avoid using any prices ‘which it 
has reason to believe or suspect may be dumped or subsidized prices.’” 
Def.’s Br. at 12 (quoting H.R. Conf. Rep. No. 100-576 at 590 (1988), re- 
printed in 1988 U.S.C.C.A.N. 1547, 1623 (“House Report”)). Timken 
adds to this argument by observing that “Congress did not intend for 
Commerce to conduct formal investigations before rejecting unfair 
prices.”!3 Def.-Intervenor’s Resp. to Pl.’s Mem. in Supp. of Mot. for J. 


12 The court notes that, as support for this proposition, CMC mistakenly quotes Rules and Regulations: Antidump 
ing Duties; Countervailing Duties, 62 Fed. Reg. 27,296 (May 19, 1997) (“Final Rule”), which document contains ex 
planations of Commerce’s new rules revised in conformity with the Uruguay Round Agreements Act, including 19 
C.ER. § 351.408(c)(1). According to CMC, the Final Rule states on its page 27,413 that “(t]he on/y situation in which 
[the Department] would not rely on the price paid by an NME producer to a market economy supplier is where the 
quantity of the input purchased was insignificant.” Pl.’s Br. at 17-18 (emphasis in the original). Given that this quote is 
one of the cornerstones of its argument, CMC’s mistake is unfortunate. The Final Rule merely states on its page 27,366 
that “as noted in the AD Proposed Regulations, 61 [Fed. Reg. 7308,] 7345, we would not rely on the price paid by an 
NME producer to a market economy supplier if the quantity of the input purchased was insignificant.” See also Pro- 
posed Rules: Antidumping Duties; Countervailing Duties, 61 Fed. Reg. 7308, 7345 (Feb. 27, 1996) (“where the amount 
purchased [by an NME producer] from a market economy supplier is insignificant, [the] price |paid to the market econ- 
omy supplier] may be disregarded.”). Without more, the “only” language simply cannot be read into the Final Rule and, 
accordingly, into Commerce’s understanding of its own regulations as reflected in the Final Rule. The court notes, how- 
ever, that the same language appears in another case. See Certain Helical Spring Lock Washers from the People’s Re 
public of China; Final Results of Antidumping Duty Administrative Review, 62 Fed. Reg. 61,794, 61,796 (Nov. 19, 1997) 
(containing the same quote supplied by CMC and citing to the Final Rule at 27,366). That is, in at least one occasion, 
Commerce agreed with Plaintiff that the only situation that permitted a deviation from the use of readily available 
market prices was when the quantity of input sold by the market supplier was insignificant. What Commerce said or 
did in another case does not, however, have the same persuasive value in this case as a pronouncement in the Final Rule 
would have had 


13 The House Report further stated that: 
However, the conferees do not intend for Commerce to conduct a formal investigation to ensure that such prices 
are not dumped or subsidized, but rather intend that Commerce base its decision on information generally avail- 
able to it at that time. In addition, Commerce should seek to use, if possible, data based on production of the same 
general class or kind of merchandise using similar levels of technology and at similar levels of volume as the pro- 
ducers subject to investigation 
House Report at 590-91 (emphasis added) 
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upon an Agency R. at 18. Finally, with respect to 19 C.ER. 
§ 351.408(c)(1), Commerce contends that while, through the inclusion 
of the word “normally,” the “regulation evinces a preference for the use 
of market values, that preference does not require Commerce to use 
market values in all circumstances.” Def.’s Br. at 17. Commerce con- 
cludes that “[hlere, the use of market prices [was] not appropriate be- 
cause those prices [were] distorted.” Jd. 

CMC objects to Commerce’s resort to the “reason to believe or sus- 
pect” standard under these facts. See Pl.’s Br. at 20. According to CMC, 
the House Report from which Commerce derived the “reason to believe 
or suspect” standard relates only to a selection among surrogate values, 
not to the selection of surrogate values over market prices. See id. at 
20-21. Thus, Plaintiffurges that the “reason to believe or suspect” stan- 
dard would not be applicable where market prices are available. See id. 


A. Commerce’s use of certain surrogate prices over actual prices of inputs 
in NV calculations under the statute. 


“The court’s role is not to determine whether the information chosen 
by Commerce is the ‘best’ actually available, but whether the choice is 
supported by substantial evidence and is in accordance with law.” Nova- 
chem, Inc. v. United States, 16 CIT 782, 786, 797 F Supp. 1033, 1037 
(1992) (citations omitted). Accordingly, the first issue before the court is 
whether Commerce’s use of surrogate input values instead of the actual 
prices paid by an NME producer to a market economy supplier is in ac- 


cordance with law where Commerce has “reason to believe or suspect” 
that the actual prices are distorted. 

The court agrees with Commerce that nothing in the antidumping 
duty statute directs Commerce to employ actual prices paid to a market 
economy supplier by an NME producer in NV calculations. Under the 
antidumping duty statute, “Commerce’s duty [is] to determine margins 
as accurately as possible, and to use the best information available to it 
in doing so.” Lasko, 43 F.3d at 1443; Allied-Signal Aerospace Co. v. 
United States, 996 F.2d 1185, 1190 (Fed. Cir. 1993); Rhone Poulenc, Inc. 
v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990). Commerce has es- 
pecially “wide discretion in the valuation of factors of production.” Na- 
tion Ford Chem. Co. v. United States, 166 F3d 1373, 1377 (Fed. Cir. 
1999). The statute “simply does not say-anywhere-that the factors of 
production must be ascertained in a single fashion.” Lasko, 43 F.3d at 
1446; Shakeproof Assembly Components, Div. of Illinois Tool Works, 
Inc. v. United States, 102 F. Supp. 2d 486, 491 (2000), aff'd, 268 F.3d 1376 
(2001). Commerce’s methodology in selecting values for factors of pro- 
duction will be upheld, as long as such methodology does not contravene 
“the purpose of the statute, [which is] to construct the product’s normal 
value as it would have been if the NME country were a market economy 
country.” Rhodia, Inc. v. United States, 25 CIT ‘ , 185 F Supp. 
2d 1343, 1351 (2001) (citations omitted). The statutory term “best avail- 
able information” is at best an ambiguous term. See § 1677b(c)(1). 
When the statute is ambiguous on a point, the court must uphold an 
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agency’s reasonable constructions of the statute. Chevron, U.S.A., Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984). In 
particular, “statutory interpretations articulated by Commerce during 
its antidumping proceedings are entitled to judicial deference under 
Chevron.” Pesquera Mares Australes Ltda. v. United States, 266 F.3d 
1372, 1382 (Fed. Cir. 2001); see also Allied-Signal, 996 F.2d at 1191 (ob- 
serving that “because Congress has ‘explicitly left a gap for the agency to 
fill? in determining what constitutes the best information available 
[(which phrase appeared in 19 U.S.C. § 1677e(c) (1988)), Commerce’s] 
construction of the statute must be accorded considerable deference” 
under Chevron). 

Contrary to CMC’s contention, the Lasko decision cannot be 
construed as requiring Commerce to employ actual prices (paid by an 
NME producer to a market economy supplier) over surrogate values in 
every situation. In Lasko, Commerce won the right to use market prices 
instead of surrogate values for factors of production in NV calculations 
on the rationale that “accuracy, fairness, and predictability are en- 
hanced by using those prices.” Lasko, 43 F.3d at 1446. Where actual 
prices reflect true market values, not to employ such prices would in- 
deed be contrary to Commerce’s mandate of estimating antidumping 
duty “margins as accurately as possible.” Jd. at 1443. If the prices CMC 
paid to its supplier for the steel input were artificially low, however, due 
to subsidies it was receiving from the government, then the calculated 
NV for the end product, TRBs, would be artificially low, suppressing the 
dumping margins of CMC. Thus, if CMC were indeed dumping in the 
United States, that fact would have been concealed by the artificially 
low NV. If actual “market” prices are distorted in such a way, Com- 
merce’s use of such prices would undermine “accuracy, fairness, and 
predictability,” id. at 1446, in the calculation of margins and contravene 
the antidumping and countervailing duty statute, the purpose of which 
is to correct for the effect dumping and subsidies have on prices and 
competition. 

Moreover, nothing in the applicable regulations compels Commerce 
to choose actual prices over surrogate values. As Commerce urges, 19 
C.ER. § 351.408(c)(1) merely indicates a preference for market prices. 
That is, while Commerce will use market values under normal circum- 
stances, under certain circumstances Commerce may choose not to do 
so. The court rejects the argument that Commerce may deviate from 
this practice only when quantities of input purchased are insignificant. 
Section 351.408(c)(1) itself does not supply the exceptional circum- 
stances under which Commerce may disregard market prices. In ex- 
plaining § 351.408(c)(1), Commerce had indicated that one situation 
where it “would not rely on the price paid by an NME producer to a mar- 
ket economy supplier [is where] the quantity of the input purchased was 
insignificant.” Rules and Regulations: Antidumping Duties; Counter- 
vailing Duties, 62 Fed. Reg. 27,296, 27,366 (May 19, 1997). That cannot, 
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however, be the only situation when a deviation from the normal prac- 
tice of using market prices is permissible. 

[t is true, as CMC urges, that the “reason to believe or suspect” stan- 
dard articulated in the House Report explicitly refers only to a selection 
among surrogate prices, as opposed to a choice between surrogate and 
market values. This Court and the United States Court of Appeals for 
the Federal Circuit have, in addition, upheld Commerce’s use of the 
“reason to believe or suspect” standard in the context of a choice among 
surrogate values and affirmed Commerce’s refusal to use distorted sur- 
rogate values. See Nation Ford, 166 F3d at 1377-78; Rhodia, 185 F. 
Supp. 2d at 1352; Technoimportexport, UCF Am. Inc. v. United States, 
16 CIT 13, 17, 783 F Supp. 1401, 1405 (1992). “Evidently, the main con- 
sideration is the unreliability of the price information due to the un- 
known dumping margin if any.” China Nat’l Metals & Minerals Imp. & 
Exp. Corp. v. United States, 11 CIT 859, 864, 674 F Supp. 1482, 1486 
(1987). Such a consideration would, however, also be pertinent whenev- 
er market values are involved. There are also policy concerns on each 
side of this issue. The policy in favor of determining margins as accu- 
rately as possible weighs against further use of the “reason to believe or 
suspect” standard. On the other hand, given that the overarching pur- 
pose of the antidumping and countervailing duty law is to counteract 
dumping and subsidies, the court cannot conclude that Congress would 
condone the use of any value where there is “reason to believe or sus- 
pect” that it reflects dumping or subsidies. “[S]urrogate country values 
are, at best, an estimate of the true value of the factors of production” 
and, therefore, not precise. Shakeproof, 268 F.3d at 1382 (emphasis in 
original) (citation omitted). However, if Commerce had “reason to be- 
lieve or suspect” that steel used by CMC in the production of the TRBs 
sold in the United States were subsidized, Commerce may employ surro- 
gate values where it determines that they are the best information un- 
der the statute.!4 


14 Commerce may also choose among surrogates which fit the requirements of § 1677b(c)(4). See Shieldalloy Metal 
lurgical Corp. v. United States, 20 CIT 1362, 1368, 947 F Supp. 525, 532 (1996) (“Commerce does not need to prove that 
its methodology was the only way, or even the best way to calculate surrogate values for” subject merchandise.). Such 
choices will be upheld as long as they are reasonable. See Coalition for the Preservation of Am. Brake Drum and Rotor 
Aftermarket Mfrs. v. United States, 23 CIT 88, 118, 44 F. Supp. 2d 229, 258 (1999). CMC failed to fully articulate to this 
court why Indonesia would have been a better choice as a surrogate than India, other than claiming that Indonesian 
values would not have exceeded the U.S. benchmark range as much as Indian values did. Commerce found that both 
India and Indonesia were of comparable economic development to the PRC and explained that India was selected over 
Indonesia (and over other suitable surrogates) because it was “the most significant producer and exporter of tapered 
roller bearings.” Selection of a Surrogate Country and Steel Value Sources Memo at 2 (July 2, 2001), in app. 14 to Pl.’s 
Br. Commerce’s action was consistent with the statutory mandate under § 1677b(c)(4), to choose a “significant produc 
er” of the merchandise as a surrogate. Therefore, Commerce was within its discretion to use Japanese export data to 
India, as opposed to any Indonesian values. Cf. Luoyang Bearing Factory v. United States, 26CIT__,_—«, Slip Op 
02-118 at 4 (Oct. 1, 2002) (pointing out that Commerce has discretion to switch from primary to secondary surrogate 
data). Similarly, Commerce may adjust data by adding ocean freight and marine insurance costs (“F&I”), as long as 
such adjustment is reasonable. Here, the base values Commerce used were F.0.B. Japanese export prices. “F.O.B.” or 
“Free-On-Board” prices do not include F&I whereas “C.1.F.” or “Cost-Insurance-and-Freight” prices do. See Interna- 
tional Chamber of Commerce, Incoterms 2000 49, 65 (1999). The F&I data used in the adjustment was that from the 
PRC to the United States west coast. See Issues and Decision Memo at 14. Commerce claims that this data was “the best 
available information [that] most closely approximate[d] the shipping distance between Japan and India.” Id. CMC 
argues that the F&I used in the adjustment was approximately three times the difference between F.O.B. and C.1.F 
Japanese values and, therefore, such adjustment was unreasonable. See P!.’s Br. at 28-29. Even though subtracting 
F.O.B. values from C.I.F. values may be one method of extracting F&I, it is not the only method, and it is not the method 
Commerce chose to employ here. Plaintiff has not shown to this court why Commerce’s adjustment methodology is 
unreasonable. We need not, however, decide this difficult issue as Commerce’s basic decision must be remanded as un- 
supported by substantial evidence. 
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B. Commerce’s use of the reason to believe or suspect standard in the case 
of certain subsidies is unsupported by substantial evidence. 

The second question before the court is whether, in this case, Com- 
merce’s actions are supported by substantial evidence that would have 
given Commerce “reason to believe or suspect” that the steel used by 
CMC in the production of the TRBs sold in the United States was subsi- 
dized. 

The “reason to believe or suspect” standard that is argued here has no 
statutory definition. In attempting to define a similar phrase, “reason- 
able grounds to believe or suspect,” which appears in 19 US.C. 
§ 1677b(b)(1) (1999),!° this Court observed that “in order for reasonable 
suspicion to exist there must be ‘a particularized and objective basis for 
suspecting’ the existence of certain proscribed behavior, taking into ac- 
count the totality of the circumstances—the whole picture.” Al Tech 
Specialty Steel Corp. v. United States, 6 CIT 245, 247, 575 F Supp. 1277, 
1280 (1983) (quoting from criminal law cases that analyzed the “reason- 
able suspicion” standard for searches pursuant to Terry v. Ohio, 392 US. 
1 (1968)). This insistence on “a particularized and objective basis” has 
been interpreted to mean a “‘demand for specificity.” Id. (quoting 


United States v. Cortez, 449 U.S. 411, 418 (1981), and also citing Mar- 
shall v. Barlow’s, Inc., 436 U.S. 307, 320-21 (1978), for the proposition 
that “probable cause in the administrative law context is established by 
specific evidence” (emphasis in the original)).!° Therefore, the “reason 
to believe or suspect” standard at issue here must be predicated on par- 


ticular, specific, and objective evidence. 

On the other hand, substantial evidence is “more than a mere scintil- 
la;” it is “such relevant evidence as a reasonable mind might accept as 
adequate to support aconclusion.” Consolidated Edison Co. of New York 
v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec. Indus. Co., Ltd. v. 
United States, 750 F.2d 927, 933 (Fed. Cir. 1984). “For purposes of judi- 
cial review, the evidence before this Court is limited to the evidence con- 
tained in the administrative record.” Kerr-McGee Chem. Corp. v. United 
States, 21 CIT 1353, 1361, 985 F Supp. 1166, 1173 (1997) (citations 
omitted). In applying the “substantial evidence” standard, “the court 
affirms [an agency’s] factual determinations so long as they are reason- 
able and supported by the record as a whole, even if there is some evi- 
dence that detracts from the agency’s conclusions.” Olympia Indus., 
Inc. v. United States, 22 CIT 387, 389, 7 F Supp. 2d 997, 1000 (1998) (cit- 
ing Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1563 (Fed. Cir. 
1984)). 


15 “Whenever [Commerce] has reasonable grounds to believe or suspect that sales of [the subject merchandise or its 
equivalent} for the determination of normal value have been made at prices which represent less than the cost of pro- 
duction of that product, [Commerce] shall determine whether, in fact, such sales were made at less than the cost of 
production.” § 1677b(b)(1) 

16 The court notes that the exact quote from Marshall is: “For purposes of an administrative search such as this, 
probable cause justifying the issuance of a warrant may be based not only on specific evidence of an existing violation 
but also on a showing that ‘reasonable legislative or administrative standards for conducting an * * * inspection are 
satisfied with respect to a particular [establishment}.’” 436 U.S. at 320 (quotation omitted) (footnote omitted). 
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Merging the two standards and under the facts of this case, the court 
will accordingly affirm Commerce’s actions if, given the entire record as 
a whole, there is substantial, specific, and objective evidence which 
could reasonably be interpreted to support a suspicion that the prices 
CMC paid to its market economy supplier were distorted. Otherwise, 
this court may not reweigh the evidence or substitute its own judgment 
for that of the agency. See Granges Metallverken AB v. United States, 13 
CIT 471, 474, 716 F Supp. 17, 21 (1989) (citation omitted). Additionally, 
the agency is presumed to have considered all of the evidence in the re- 
cord, and the burden is on the plaintiff to prove otherwise. Roses, Inc. v. 
United States, 13 CIT 662, 668, 720 F Supp. 180, 185 (1989); Nat’ Ass’n 
of Mirror Mfrs. v. United States, 12 CIT 771, 779, 696 F Supp. 642, 648 
(1988). 

To support its contention that there is substantial evidence in the re- 
cord, Commerce argues that the discovery of subsidies which are not 
company specific in the investigations of other steel products gave it rea- 
son to infer that CMC’s supplier alongside other steel producers in the 
relevant country may have benefitted from these so-called general sub- 
sidies. See Def.’s Br. at 15. Commerce further argues that “the letter 
[from CMC’s supplier], at most, created a conflict in the record,” to 
which Commerce was entitled to give “minimal weight.” Jd. at 16. 

CMC, on the other hand, points to contradictory evidence. First, 
“there are no current or prior countervailing duty orders in the United 
States or in China on the material input in question, hot-rolled bars and 
rods of bearing quality steel manufactured in [the exporting country].” 
Pl.’s Br. at 25 (citing Market Economy Steel Memo). Second, not only the 
steel input in question, but also CMC’s supplier was never investigated 
in any recent countervailing or antidumping duty investigations. See id. 
Third, “[i]Jn a recent countervailing duty case on [a steel input from the 
exporting country, Commerce] made a final negative countervailing 
duty determination.” Jd. (citing Final Negative Determination). Ac- 
cording to CMC, this finding would “obviously militate[] against the no- 
tion that there are ‘industry-wide’ subsidies conferring benefits on 
manufacturers of steel products.” Jd. at 25-26. 

CMC is correct. Evidence exists in the record—Commerce’s own neg- 
ative finding for one steel product from the country at issue—compel- 
ling the conclusion that all steel products from that country could not 
have benefitted from general subsidies. See Final Negative Determina- 
tion. This evidence is not merely a contradictory piece of evidence to 
which Commerce is entitled to give minimal weight. On the contrary, 
this evidence directly undermines Commerce’s justification of using 
surrogate values in CMC’s case. If this specific finding is an anomaly, 
Commerce must explain to this court why it is an anomaly. Otherwise, 
Commerce cannot reasonably claim that, if one or two steel products in 
the exporting country were subsidized, then all must have been because 
at least one was found by Commerce itself not to have been subsidized. 
Conjectures are not facts and cannot constitute substantial evidence. 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 


China Nat’l Arts and Crafts Imp. and Exp. Corp. v. United States, 15 CIT 
417, 424, 771 F Supp. 407, 413 (1991) (“Guesswork is no substitute for 
substantial evidence in justifying decisions.”). In this case, it may be 
that there in fact exists a countervailable subsidy program to support 
steel producers in the country in question, but CMC’s supplier might 
not have qualified for this program and, therefore, could not have bene- 
fitted from it. There is no indication on this record whether this pro- 
gram is offered across the board to all steel producers in the country, to 
those of a certain size, to those which manufacture a certain product or 
set of products, to those in a specific geographical area or so on. Without 
explaining more of the program and without explaining, for example, 
who could benefit from the program or whether companies may choose 
not to participate (for example, because the program comes with certain 
obligations), the contention that all steel producers must have bene- 
fitted from the program is logically unsupportable. 

Moreover, even the existence of a sufficiently significant general sub- 
sidy program is in question here. This court raised the issue with coun- 
sel at oral argument. The numbers that appear in the Market Economy 
Steel Memo that allegedly indicate the existence of a subsidy program 
appear to be very low numbers. The court was concerned that, even if 
there is an available steel subsidy program in the country in question, its 
effects are minimal and do not rise to the level of a distortion which 
Commerce must address. Neither Commerce in the administrative pro- 
ceedings, nor counsel at oral argument or in their papers explained the 
magnitude of these “general” subsidies, i.e., whether they are de mini- 
mis and whether they, accordingly, must be treated as if they were zero. 
See Tr. at 16:5-11. The Market Economy Steel Memo merely states that 
“the general subsidies found in [[ ]] investigations are greater than de 
minimis.” If this program had no significant effect on the prices CMC 
paid to its supplier, then there may be no distortion and, therefore, no 
justification to deviate from the actual input prices. 

The court is mindful of the fact that previous administrative reviews 
of CMC with respect to TRBs yielded zero or de minimis dumping mar- 
gins.!7 Commerce rejected CMC’s actual prices in favor of using surro- 
gate values which are by their nature imprecise. Arguably, Commerce 
was faced with a difficult choice between potentially distorted actual 
prices and imprecise surrogate values. Choosing surrogate values re- 
sulted in above de minimis dumping margins for CMC which were not 
found when actual prices were used. The court does not question Com- 
merce’s discretion to use surrogate values when it has reason to believe 
that the actual prices are distorted.1® However, the alleged distortion in 
the actual prices must be shown more clearly than present here. The 


17 The court notes that CMC may have been entitled to revocation by virtue of no dumping for three consecutive 
years and such revocation may have been prevented by this change of methodology—a result with great detrimental 
significance. 

18 The court, however, questions whether a simple adjustment could not have corrected this potential and alleged 
distortion in the actual prices which may have in turn resulted in more accurate dumping margins, instead of discard- 
ing the set of actual prices in its entirety. The court also questions whether Commerce did not perform this correction 
on CMC’s input prices because it was difficult to ascertain the exact magnitude of the distortion 
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regulation in question, 19 C.FR. § 351.408(c)(1), evinces a preference in 
favor of market prices. While this preference may not rise to the level of 
a legal presumption, nevertheless, in order to deviate from its own regu- 
lation, Commerce must base its decision on a clearer and more substan- 
tial record than presented here. 

The lack of any specific evidence linking either CMC’s supplier or its 
steel input to any subsidies further undermines Commerce’s justifica- 
tion and reasoning to use surrogate values in CMC’s case. Neither this 
specific steel input in question, nor CMC’s steel supplier was ever inves- 
tigated by Commerce. There is no evidence on the record indicating that 
CMC’s supplier benefitted from generally available subsidies, which 
were incidentally discovered in other investigations.!9 This insistence 
on specific evidence in CMC’s case is consistent with the remedial, not 
punitive, purpose of the antidumping duty laws. See, e.g., NTN Bearing 
Corp. v. United States, 74 F3d 1204, 1208 (Fed. Cir. 1995). 

Finally, Commerce’s continuous reference to the Market Economy 
Steel Memo to support its determinations in CMC’s case does not consti- 
tute a “reasoned explanation” that is required under the statute. See, 
e.g., Usinor v. United States, 26 CIT , Slip Op. 02-70, 01-10 at 
14 (July 19, 2002); Altx, Inc. v. United States, 25 CIT >; IGTE 
Supp. 2d 1353, 1360 (2001). Under the statute, Commerce must “in- 
clude in a final determination * * * an explanation of the basis for its de- 
termination that addresses relevant arguments, made by interested 
parties who are parties to the investigation or review * * *, concerning 
the establishment of dumping or a countervailable subsidy.” 19 U.S.C. 
§ 1677£(i)(3)(A). This does not mean that Commerce must “make an ex- 
plicit response to every argument made by a party, but instead requires 
that issues material to [Commerce’s] determination be discussed so that 
the ‘path of the agency may reasonably be discerned’ by a reviewing 
court.” Statement of Administrative Action at 892, accompanying H.R. 
Conf. Rep. No. 103-826(I), reprinted in 1994 U.S.C.C.A.N. 4040, 4215 
(quoting case law). Commerce “must specifically reference in [its] deter- 
minations factors and arguments that are material and relevant or must 
provide a discussion or explanation in the determination that renders 
evident [Commerce’s] treatment of a factor or argument.” H.R. Conf. 
Rep. No. 103-826(1D) at 98, reprinted in 1995 U.S.C.C.A.N 3773. What 
constitutes an explanation is an “articulat[ion of a] rational connection 
between the facts found and the choice made.” Queen’s Flowers De Co- 
lumbia v. United States, 21 CIT 968, 978, 981 F. Supp. 617, 627 (1997) 
(quotation omitted). Here, Commerce attempted to establish a link be- 
tween certain “not company specific” subsidies found in other inves- 
tigations and CMC. However, it is not a reasonable exercise of discretion 
for Commerce to use a subsidy finding ofa past or different investigation 
and apply it without inquiring further whether such a finding is applica- 
ble to the particular set of circumstances at hand. Cf Nation Ford Chem. 


19 The court notes that CMC’s other [| |] supplier, {{ |], of other steel was investigated and “the subsidies to [[ ]] were 
found to be de minimis.” Market Economy Steel Memo 
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Co. v. United States, 21 CIT 1371, 1377, 985 F Supp. 133, 138 (1997), 
aff'd, 166 F.3d 1373 (Fed. Cir. 1999) (“[S]ubsidy findings are fact-specif- 
ic, and circumstances often change;” therefore, “factual findings in past 
determinations, while often relevant, are not binding in subsequent 
cases.”). It is “material and relevant” that other merchandise subject to 
antidumping and countervailing duty orders differs from the input at 
issue in this case. Accordingly, Commerce must explain its decision suffi- 
ciently so that this court can reasonably discern the path of Commerce’s 
reasoning as to why CMC’s supplier must have benefitted from subsi- 
dies discovered elsewhere in the production of hot-rolled alloy steel bar 
sold to the PRC. The Jssues and Decision Memo of the thirteenth admin- 
istrative review simply references the Market Economy Steel Memo 
without much elaboration.”° Market Economy Steel Memo is a five page 
document with sparse text, reporting (mostly in tables) Commerce’s 
(and other countries’) dumping and subsidy findings about steel from 
the market economy country in question without further explanation. 
The so-called “general” subsidies at issue here are reported in a separate 
table tabulating various subsidies, such as investment tax credits, 
short-term export financing and the like, against three steel products, 
[{ ]].21 Again, there is no mention of hot-rolled alloy steel bar, the steel 
product in question here, in the table. The numbers that appear in the 
table are also presented without explanation. 

Therefore, the court remands this case to Commerce to review and 
augment the administrative record and to explain its determinations 
adequately. It must demonstrate particular, specific, and objective evi- 
dence to uphold its reason to believe or suspect that the prices CMC paid 
the supplier for the inputs were subsidized. “If the record before the 
agency does not support the agency action, if the agency has not consid- 
ered all relevant factors, or if the reviewing court simply cannot evalu- 
ate the challenged agency action on the basis of the record before it, the 
proper course, except in rare circumstances, is to remand to the agency 
for additional investigation or explanation.” Florida Power & Light Co. 
v. Lorion, 470 U.S. 729, 744 (1985). Following the language of the House 
Report, a “formal investigation” may not be necessary here; however, a 
presentation by Commerce to this court of substantial, specific evidence 
and an adequate elucidation of reasons for its determinations are essen- 


20 The relevant portions of the Issues and Decision Memo state on pages 7 to 9 
CMC * * * contend|s] that the record lacks substantial evidence that the material inputs used to produce the 
subject merchandise were dumped or subsidized. However, our analysis in TRBs XII[, i.e., the twelfth administra 
tive review,] of CVD findings provides reason in the instant review to believe or suspect that certain market econo- 
my prices paid by PRC producers of TRBs for their steel inputs are subsidized. [(citing to Market Economy Steel 
Memo)| 
* * * In TRBs XII, [Commerce] conducted an exhaustive analysis of current CVD orders and found that we could 
reasonably infer that the particular market economy steel used by PRC TRB producers was subsidized. | (citing to 
Market Economy Steel Memo)| 
* * * « * * * 
* * * (W]e do not consider [the letter from the supplier] as credible as our Market Economy Steel Memo 
* * * With regard to the valuation of steel inputs in the instant case, we have examined the available information 
and find credible, particular, and objective evidence from the Market Economy Steel Memo that supports our rea- 
son to believe or suspect that certain market economy steel purchased for use in TRBs benefitted unfairly from 
subsidization. * * * 
21 The court notes that one of these products is the subject of a negative finding by Commerce. See Final Negative 
Countervailing Duty Determination: |{ }| 
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tial for the court to uphold Commerce’s results in the thirteenth admin- 
istrative review. 
V. CONCLUSION 

For all the foregoing reasons, the court holds that Commerce’s deter- 
minations in Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From the People’s Republic of China; Final Results of 
1999-2000 Administrative Review, Partial Rescission of Review, and 
Determination Not to Revoke Order in Part, 66 Fed. Reg. 57,420 (Nov. 15, 
2001), are unsupported by substantial evidence and, therefore, should 
be remanded to the agency for review and action consistent with this 
opinion. 

A separate order will be entered accordingly. 
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OPINION 

I. INTRODUCTION 
BARZILAY, Judge: The court has before it Plaintiff's Motion for Sum- 
mary Judgment under USCIT Rule 56 and Defendant’s Cross-Motion. 
The issue in this case is the proper classification of dichloroethy] ether 
(“DCEE”), achemical compound imported by Plaintiff, E.T. Horn Com- 
pany (“Horn”). The United States Customs Service (“Customs”) classi- 
fied the product as an ether of monohydric alcohol, Harmonized Tariff 
Schedule of the United States (“HTSUS”) subheading 2909.19.1090, at 
duty rates of 5.5 percent and 5.6 percent. Plaintiff contends that DCEE 
should be classified as a derivative of diethyl ether, HTSUS subheading 
2909.11.0000, at a duty rate of 1.0 percent. Disposition of this case rests 
on whether DCEE is an ether of monohydric alcohol. The court exer- 

cises jurisdiction under 28 U.S.C. § 1581(a). 


II. BACKGROUND 
Plaintiff imported DCEE for several years prior to this case being 
filed. See Pl.’s Mem. of Points and Authorities in Supp. of Mot. for 
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Summ. J. (“Pl.’s Br.”) at 4. During that time Customs did not dispute 
Plaintiff's claimed classification of DCEE under HTSUS 2909.11.0000, 
finding that, as a derivative of diethyl ether, it was properly classifiable 
under the subheading for diethyl ether. See id. Derivatives of a com- 
pound are classified under the subheading of that compound according 
to Subheading Note 1 to Chapter 29 of the HTSUS which states: 


Within any one heading of this chapter, derivatives of a chemical 
compound (or group of chemical compounds) are to be classified in 
the same subheading as that compound (or group of compounds) 
provided that they are not more specifically covered by any other 
subheading and that there is no residual subheading named “Oth- 
er” in the series of subheadings concerned. 


(emphasis in original). A 1996 Customs Laboratory report concluded 
that DCEE was asymmetrical acyclic ether,! and Customs continued to 
allow classification under 2909.11.000, as a derivative of diethyl ether. 
See Pl.’s Br. Ex. 2.? 

Despite the decision of Los Angeles Customs to allow the importer’s 
classification, the Customs office in Houston rejected entries of DCEE 
classified under subheading 2909.11.0000, and, instead, required that 
Plaintiff enter the goods under subheading 2909.19.1090, as an ether of 
monohydric alcohol, other than methy] tertiary-butyl ether (“MTBE”). 
See Pl.’s Br. at 4. The relevant portion of the HTSUS (1996) reads as fol- 
lows: 

2909 Ethers, ether-alcohols, ether-phenols, ether- 
alcohol-phenols, alcohol peroxides, ether 
peroxides, ketone peroxides (whether or not 
chemically defined), and their halogenated, 
sulfonated, nitrated or nitrosated derivatives: 

Acyclic ethers and their halogenated, 
sulfonated, nitrated or nitrosated 
derivatives: 

2909.11.00 Diethyl ether 

2909.19 Other: 

2909.19.10 Ethers of monohydric alcohols 


2909.19.1010 Methy] tertiary-buty] 
ether (MTBE) 


2909.19.1090 Other 


Plaintiff protested the entries at the Port of Houston by filing a Pro- 
test and Application for Further Review on January 3, 1997. See Pl.’s Br. 
at 4. Customs responded by issuing Headquarters Ruling Letter No. 
961267 on April 27, 1998, affirming that DCEE should be classified un- 


1The report states: “The sample, a clear, colorless liquid in a glass bottle labeled ‘Dichloroethyl Ether,’ is Dichloroe- 
thyl Ether, a symmetrical acyclic ether (CAS # 11-44-4).” 

2 The determination of the laboratory report that DCEE is asymmetrical acyclic ether is not dispositive of the ques- 
tion of whether it is an ether of a monohydric alcohol or a derivative of diethyl ether. In fact, a later laboratory report 
prepared by the New York Customs office, a summary of which is the first attachment of Def.'s Resp. to the Court's 
Questions/Letter of July 18, 2002, states that DCEE “is an ether of a monohydric alcohol,” and “conclude{s| that DCCE 
[sic] is a halogenated derivative of an ether of a monohydric alcohol.” 





U.S. COURT OF INTERNATIONAL TRADE 53 


der subheading 2909.19, as an “Other” ether of monohydric alcohol. See 
id. at 5. 

Plaintiff claims that DCEE is not an ether of monohydric alcohol. De- 
fendant claims that it is an ether of monohydric alcohol. Both parties as- 
sert that this issue is ripe for summary judgment because resolving the 
proper classification of DCEE is one of interpretation of the tariff sched- 
ule and not a factual determination as to the chemical nature of DCEE. 
The court agrees. Summary judgment is appropriate because “there is 
no dispute concerning the basic characteristics of the subject” merchan- 
dise. Chevron Chem. Co. v. United States, 23 CIT 500, 502, 59 F Supp. 2d 
1361, 1364 (1999). Summary judgment is appropriate when “pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to judgment as a mat- 
ter of law.” USCIT R. 56(c); see also Anderson v. Liberty Lobby, 477 U.S. 
242, 247-48 (1986). 


III. STANDARD OF REVIEW 


Classification decisions are presumed to be correct. 28 U.S.C. 
§ 2639(a)(1) (1999). The presumption does not apply when there is no 
material fact at issue, because the presumption does not carry force with 
questions of law. Universal Elecs. Inc. v. United States. 112 F3d 488, 492 
(Fed. Cir. 1997). When there are no factual issues in the case, the “pro- 
priety of the summary judgment turns on the proper construction of the 


HTSUS, which is a question of law,” subject to de novo review. Claren- 
don Marketing, Inc. v. United States, 144 F.3d 1464, 1466 (Fed. Cir. 1998) 
(noting that legal issues are subject to plenary review by this Court and 
the Court of Appeals); see also 28 U.S.C. § 2640. “To assist it in ascertain- 
ing the common meaning of a tariff term, the court may rely upon its 
own understanding of the terms used, and it may consult lexicographic 
and scientific authorities, dictionaries, and other reliable information 
sources.” Brookside Veneers, Ltd. v. United States, 847 F.2d 786, 789 
(Fed. Cir. 1988) (citations omitted). The court will also consider the rea- 
soning of a Custom’s classification ruling, to the degree the ruling exhib- 
its a “power to persuade” as outlined in United States v. Mead Corp., 533 
U.S. 218, 235 (2001) (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 
(1944)). 


IV. DISCUSSION 


A. Interpretation of HTSUS Heading 2909 and Note 1. 


The first step to a correct decision in this case is determining the 
meaning of Note 1 of Chapter 29 quoted above. The parties agree that if 
DCEE is an ether of monohydric alcohol, then Note 1 requires that it be 
classified under Defendant’s claimed provision: 2909.19.1090. See Pl.’s 
Br. at 8; Def.’s Mem. in Opp. to Pl.’s Mot. for Summ. J. and in Supp. of 
Def.’s Cross-Mot. for Summ. J. (“Def.’s Br.”) at 5. If it is not an ether of 
monohydric alcohol, but a derivative of diethyl ether, then Note 1 dic- 
tates that it should be classified as Plaintiff claims along with diethyl 
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ether under 2909.11.0000. To restate the proposition in terms of Note 1, 
if DCEE is an ether of monohydric alcohol, it is “more specifically pro- 
vided for” under 2909.19.1090. If it is not an ether of monohydric alco- 
hol, and is a halogenated derivative of diethyl ether, then it should be 
classified with the chemical compound of which it is a derivative—die- 
thyl ether. Defendant does concede that DCEE can be a halogenated de- 
rivative of diethyl ether, but refutes for purposes of this litigation that 
these specific entries of DCEE are in fact a derivative of diethyl ether 
because they are not in fact “made from” diethyl ether. See Def.’s Br. at 
18 (quoting McGraw-Hill Dictionary of Scientific and Technical Terms 
definition of “derivative” (McGraw-Hill 1979)). 

Defendant adds an additional caveat, that if there is a “residual Oth- 
er” subheading within the heading, then DCEE belongs under that sub- 
heading, in this case the same subheading as Customs’ claimed 
classification of ether of monohydric alcohol other than 
MTBE—2909. 19.1090. 

The court agrees with the parties that if DCEE is an ether of mono- 
hydric alcohol, then it is not necessary to rely on the instructions con- 
tained in Note 1 regarding proper treatment of derivatives under the 
tariff schedule or how to define the term “residual Other.” If DCEE is 
not an ether of monohydric alcohol, then the court must determine the 
meaning of Note 1. Therefore, the next step for determining the proper 
classification is to ascertain the meaning of ether under the HTSUS. As 
detailed below, the court finds that DCEE is an ether of a monohydric 


alcohol; therefore, it need not reach aconclusion regarding the full scope 
of Note 1. 


B. The meaning of “ether” under the HTSUS. 

Having explained the bases for the alternatives for classification of 
DCEE under HTSUS 2909, the court now turns to the issue of whether 
DCEE is an ether of monohydric alcohol. As stated above, Plaintiff and 
Defendant do not agree on whether DCEE is an ether of monohydric al- 
cohol nor do they agree on how to determine exactly what constitutes an 
ether of monohydric alcohol. In the text which follows, the court ex- 
plains why it agrees with Defendant’s definition of the term “ether.” In 
brief, Defendant explains that an ether is an alcohol that has been dehy- 
drated; an element, water, has been removed from the alcohol. Def.’s 
Resp. to the Court’s Questions at 5.3 

Interpreting the meaning of tariff provisions is consistently viewed as 
a question of law. See Bausch & Lomb Inc. v. United States, 148 F.3d 
1363, 1365 (Fed. Cir. 1998) (citing Universal Elecs., Inc. v. United States, 
112 F 3d 488, 491 (Fed. Cir. 1997)). Determination of the meaning starts 
with examination of the terms of the heading and any relative section or 
chapter notes. See HTSUS GRI 1. Explanatory Notes are also used to 
indicate a meaning, although they are not determinative. See, e.g., Ma- 
rubeni Am. Corp. v. United States, 35 F.3d 530, 535 n.3 (Fed. Cir. 1994). 


3 The court requested further information from the parties by letter dated July 18, 2002. 
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When a term is not specifically defined in the HTSUS nor its legislative 
history, then courts look to the common meaning of the term, often rely- 
ing on dictionaries and other reference tools. See Rubie’s Costume Co. v. 
United States, 26 CIT ; , 196 F Supp. 2d 1320, 1327 (2002) 
(quoting Medline Indus. Inc. v. United States, 62 F3d 1407, 1409 (Fed. 
Cir. 1995)). It is also appropriate to look to the term’s commercial mean- 
ing. See, e.g., W.Y. Moberly, Inc. v. United States, 924 F.2d. 232, 235 (Fed. 
Cir. 1991). 

Plaintiff makes two different arguments to show why DCEE is not an 
ether of monohydric alcohol. First, Plaintiff contends an ether of an al- 
cohol must contain that alcohol in its structure. Second, Plaintiff claims 
that DCEE is not an ether of a monohydric alcohol because it is not di- 
rectly produced from a monohydric alcohol. In its initial brief, it cites to 
the affidavit of its expert, Dr. Max Thomas Wills.* Horn sets out the 
proposition that an ether of monohydric alcohol must include in its 
structure a monohydric alcohol. “Thus, the lack of a monohydric or 
polyhydric alcohol in DCEE precludes DCEE from being an ether of a 
monohydric or polyhydric alcohol or a derivative thereof.” Pl.’s Br. at 8, 
(citing Wills Aff 1 10.)> In the next round of briefs, Plaintiff contends 
that DCEE is not an ether of monohydric alcohol because it is not “de- 
rived” from 2-chloroethanol, a monohydric alcohol. Wills Aff. attached 
to Reply Br. (“Wills’ Reply Aff.”) 1 11. However, it does concede that 
DCEE is an “ether of 2-Chloroethanol if it is produced therefrom.” Pl.’s 
Resp. to Def.’s Statement of Material Facts to Which There Is No Genuine 
Dispute 1 4. Horn also concedes that when DCEE is produced from 
2-chloroethanol it can be by a process of dehydration. Jd. Plaintiff denies 
that the DCEE in question is an ether of 2-chloroethanol because it is 
not produced from 2-chloroethanol, and it is not “structurally related” 
to 2-chloroethanol. Wills’ Reply Aff. 1 8, 9. 

Defendant attacks Plaintiff's conclusion that DCEE is not an ether of 
monohydric alcohol as having “no legal or authoritative scientific basis 
of which we are aware.” Def.’s Reply to Pl.’s Opp. to Def.’s Cross-Mot. for 
Summ. J. (“Def.’s Reply”) at 6. 

The court agrees with Defendant that Plaintiff has not sufficiently 
supported its contention that DCEE is not an ether of monohydric alco- 
hol. This is in contrast to its detailed support for the fact that DCEE isa 
halogenated derivative of diethyl ether.® Plaintiff relies almost entirely 
on Dr. Wills’ affidavits to support its argument about the proper method 
to determine ifan ether is an ether of a monohydric alcohol, and whether 
DCEE is indeed an ether of monohydric alcohol under that method.” 


4 Professor of Chemistry, California Polytechnic State University, San Luis Obispo. Wills Aff. 11 

5 Plaintiff makes a subsidiary argument related to “structural relationship.” Plaintiff claims that an ether must con- 
tain the same carbon-oxygen backbone. 

6 Because the court finds that DCEE is an ether of monohydric alcohol, it does not have to reach the question of 
whether it is also a halogenated derivative of diethyl ether. 

7The following excerpts of Plaintiff's initial brief address the issue directly: 


1) Thus, the lack of a monohydric or polyhydric alcohol in DCEE precludes DCE = from being an ether of a mono- 
hydric or polyhydric alcohol or a derivative thereof (Wills Aff. 110). Pl.’s Br. at 

2) As there is no monohydric or polyhydric alcohol in this chemical structure oa DCEE, it is not an ether of a 
monohydric or polyhydric alcohol, nor a derivative thereof. Wills Aff. at 1 10 
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The government, in response, offers plausible and supported reason- 
ing for the proposition that DCEE is an ether of monohydric alcohol. 
Customs first looks to the Explanatory Notes to sub-chapter IV, under 
29.09 which state: 


Ethers may be considered as alcohols or phenols in which the hy- 
drogen atom of the hydroxy! group is replaced by a hydrocarbon 
radical (alkyl or aryl). They have the general formula: (R-O-R!), 
where R and R! may be the same or different. 


As stated, this definition contains two ambiguities. First, it does not 
direct a classification, but states that ethers “may be considered as alco- 
hols” in which the hydrogen atom is replaced by a hydrocarbon radical. 
The second ambiguity is the use of the word “replaced.” It may be used 
to describe the chemical relationship between ethers and alcohols. It 
also may give support to Plaintiff's contention that unless the ether is 
produced by “replacing” the hydrogen atom with a hydrocarbon radical 
it is not considered an ether of that alcohol. It is undisputed that the 
DCEE in question is not produced by the process of replacing a hydrogen 
atom with a hydrocarbon radical. Plaintiff, therefore, argues that, since 
DCEE is not the result of a process of replacing the hydrogen atom, then 
it is not an ether of monohydric alcohol. See Pl.’s Sur-Reply to Def.’s 
Resp. to Pl.’s Opp. to Def.’s Cross-Mot. for Summ. J. (“Pl.’s Sur-Reply”) 
at 3. Defendant’s argument, by contrast, assumes that the word “re- 
placed” should be seen as descriptive of the difference between the two 
compounds, and that it merely notes the chemical structure relation- 
ship—not the manufacturing relationship. See Def.’s Reply at 7. Defen- 
dant’s argument is bolstered by the fact that the Explanatory Notes 
states that ethers can be described as having a “general formula.” The 
word “formula” indicates to the court that it is the structure of the com- 
pound, not its production process, that is critical to determining its clas- 
sification. 

Defendant also supports its case by noting that DCEE is listed in the 
Explanatory Notes as a symmetrical acyclic ether along with diethyl 
ether, di-isopropy] ether, dibutyl ether and dipenthy] ether. Defendant 
contends that this listing supports its conclusion that the key to defining 
ethers of monohydric alcohols is that they contain the same “carbon 
relationship with water and alcohols.” Def.’s Reply Br. at 9. Plaintiff, 
however, disputes that a carbon structure analysis is useful. Instead, it 
contends the proper structural analysis is one that looks at the carbon- 
oxygen backbone, and that DCEE does not share a carbon-oxygen back- 
bone with 2-chloroethanol, and, therefore, should not be considered 
structurally related. See Pl.’s Reply to Def.’s Cross-Mot. for Summ. J. 
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and Opp. to Pl’s Cross-Mot. for Summ. J. (“Pl.’s Reply Br”) at 7.5 Defen- 
dant counters that a carbon-oxygen backbone analysis would not work, 
because di-isopropy] ether, dibutyl ether and dipenthy] ether are listed 
in the Explanatory Notes as symmetrical acyclic ethers but they “do not 
contain any monohydric or polyhydric alcohols in their structures” and 
“do not possess the same carbon/oxygen backbone of their related alco- 
hols. However, they do have the same carbon structure of those alco- 
hols.” Def.’s Reply Br. at 9 (emphasis in original). 

Defendant also contends that the listing of DCEE in the Explanatory 
Notes along with other ethers supports its position that DCEE should be 
seen primarily as an ether and not as a derivative.’ Def.’s Resp. to the 
Court’s Questions at 5. However, this is unpersuasive since both parties 
agree that DCEE can be considered an acyclic ether and a halogenated 
derivative of diethy] ether, under different circumstances. The listing in 
the Explanatory Notes does not solve the question of whether it is an 
ether of monohydric alcohol. It merely restates what is already known. 

Looking beyond the HTSUS and its supporting documents, the gov- 
ernment points to other scientific references to support its determina- 
tion. Jd. The definition for ethers in The Condensed Chemical 
Dictionary, (Van Nostrand Reinhold Co., 7th ed. 1966 )(“Chemical Dic- 
tionary”), states: 

Chemically, ethers are compounds of neutral character derived 


from alcohols by elimination of water (one molecule of water from 
two molecules of alcohol). A better general characterization is that 


an ether is an organic compound in which an oxygen atom is inter- 
posed between two carbon atoms in the molecular structure. 


Chemical Dictionary at 381. 

This definition provides foundation for Defendant’s position. It indi- 
cates that for chemistry purposes it is the relationship between the alco- 
hol and the ether by method of dehydration that is the common method 
for defining an ether. In addition, by using a secondary definition that 
focuses on the structure of the compound, and not its method of produc- 
tion, the Chemical Dictionary supports Defendant’s argument that the 
court need not consider how the DCEE at issue here was actually pro- 
duced in order to decide the correct classification. 


8 In its initial brief Horn argued that DCEE is not an ether of monohydric alcohol because it does not contain mono 
hydric alcohol in its structure; and it is a halogenated derivative of diethyl ether. Therefore, in accordance with sub- 
heading Note 1 it should be classified with diethyl ether. P/.’s Statement of Material Facts 913. In its reply brief it count- 
ers Defendant’s argument that DCEE is an ether of a monohydric alcohol (2-chloroethanol), by arguing, “DCEE can- 
not scientifically be considered a derivative of 2-chloroethanol under either of the relevant definitions. As a conse- 
quence, DCEE is not classifiable under Subheading 2909.19.10, HTSUS as a monohydric alcohol.” Pl.’s Reply Br. at 7 
(The two definitions are “produced from” or “structurally related.”). Implicit in this statement is that “derivative” is a 
broader category than “ether of.” Therefore, if DCEE is not a derivative of 2-chloroethanol then it cannot be an ether of 
2-chloroethancl. At oral argument Plaintiff was more explicit, stating that: “And, I would state there that the definition 
of how an ether is produced is more narrow, [than a derivative] and that it would actually have to be made from. And in 
this case we do not have an ether made from a monohydric alcohol.” Oral Arg. Tr. at 14: 8-12 

9 The Notes provides a list of symmetrical acyclic ethers: 

(1) Diethy! ether. * * * 

(2) Di(chloroethyl) ether, or dichlorodiethy] ether. 
(3) Di-isopropy! ether. 

(4) Dibutyl ether. 

(5) Dipenty! ether (diamyl ether) 
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Plaintiff discounts the first part of this definition because the defini- 
tion predates Plaintiff's manufacturing methodology which does not 
rely on dehydration. Therefore, Horn contends, it does not apply in this 
case. Plaintiff addresses the second part of this definition by focusing on 
what the term “structurally related” means.!° 

Plaintiff relies on Dr. Wills for the proposition that other ethers of 
monohydric alcohol are actually produced from those monohydric alco- 
hols and that “[djehydration is the only practical commercial method 
for the manufacture of these ethers.” Pl.’s Sur-Reply at 3 (citing Wills 
Aff to Pl.’s Sur-Reply 1 5). 

Further, Dr. Wills contends that, as a general rule, ethers do not share 
the same carbonoxygen backbone with the monohydric alcohol they are 
produced from, which means, according to his interpretation of the 
term, they are not “structurally related.” Wills Aff attached to Pl.’s Sur- 
Reply 116. Plaintiff also contends that, even ifthe court were to use a car- 
bon-only backbone definition for structurally related, DCEE is not 
structurally related to 2-chloroethanol. DCEE and diethyl ether both 
contain two 2-carbon segments. DCEE and diethyl ether’s backbone is 
C-C-Oxygen-C-C. 2-chloroethanol’s backbone, according to Dr. Wills, is 
C-C-oxygen. Plaintiff, however, does not provide any support for use of 
the carbon-oxygen backbone, or for interpreting the carbon backbone to 
mean 2-carbon segments.!! 

To lend further support to its position, Defendant cites Ullman’s In- 
dustrial Organic Chemicals (“Ullman’s”), which supports the idea that 
the link between an ether and an alcohol is one of dehydration. Vol. 4 
(Wiley-VCH 1999). While ethers may be produced from various com- 
pounds, Ullman’s states: “[e]thers are generally prepared by catalytic 
dehydration of alcohols or by reaction of alkyl halides with alkoxides.” 
Id. at 2188. 

Despite the complexity of determining the proper meaning of the 
phrase “ether of monohydric alcohol,” the words of the HTSUS and ref- 
erence to other persuasive sources provide an answer. The HTSUS di- 
vides ethers between those of monohydric and polyhydric alcohols. 
Although ethers can be produced by multiple methods, the tariff sched- 
ule divides them according to their relationship to a corresponding 
monohydric alcohol. Chapter 29 Subheading Note 1 provides an alter- 
native for classification if a compound does not have a direct relation- 
ship with an alcohol. 

The Chemical Dictionary, Ullman’s and the Explanatory Notes all in- 
dicate that in common usage and under the tariff schedule, it is the rela- 
tionship of an ether and a corresponding alcohol that is the important 


10 This portion of Plaintiff's argument relies on an assumption that an ether must be a derivative of the monohydric 
alcohol if it is an “ether of.” Plaintiff does not make this argument explicitly. However, in its briefs it claims that DCEE 
is not a derivative of 2-chloroethanol. P/.’s Sur-Reply at 2-3. This statement makes sense only if it means: DCEE is not 
an ether of 2-chloroethanol because it is not a derivative of 2-chloroethanol. See note 6 supra 

11 Defendant also provides an affidavit of an expert, Dr. James Canary, Associate Professor and Associate Chair of 
the Department of Chemistry, New York University. Dr. Canary disputes that the carbon-oxygen backbone should be 
used to define structurally-related, because “[t|here are many other examples in the HTSUS in which compounds clas 
sified as derivatives do not contain the same carbon-oxygen backbone.” Canary Decl. attached to Def.’s Reply Br. at 1C 
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relationship for distinguishing various compounds under the heading at 
issue. Furthermore, it is “dehydration” which defines that relationship. 
In some cases, an ether will actually be made from an alcohol, but there 
are several different methods of producing the same chemical com- 
pound. As Defendant points out, the tariff schedule should not be inter- 
preted by reference to the method of producing the chemical compound 
at issue, instead of the relative simplicity of the finished product’s chem- 
ical structure. Relying on method of production would undermine any 
consistency in the classification of imported chemicals, as new and com- 
plex chemical processes are developed constantly. 

Further, the court rejects Plaintiff's contention that “structurally re- 
lated to” means that an ether must contain the alcohol it is related to. 
This is an overly narrow interpretation of the phrase “related to.”!? 
Plaintiff essentially limits “structurally related to” to mean sharing the 
same chemical structure. As Defendant points out, if “structurally re- 
lated to” requires that any ether contain the monohydric alcohol it is re- 
lated to, then no ether would be related to a monohydric alcohol. This is 
because the generally accepted meaning of ether is that of an alcohol 
which has been dehydrated, so by definition an ether is an alcohol with 
some element removed. If it is necessary that “acyclic ethers of mono- 
hydric alcohols must contain the monohydric alcohol in their structure, 
the provision for acyclic ethers of monohydric alcohols, and the ethers of 
polyhydric alcohols would be eviscerated.” Def:’s Br. at 13-14. 

The court finds that where an ether can be described by a chemical 
formulation which represents dehydration of a monohydric alcohol re- 
sulting in an ether, whether actually produced by that process or not, it 
should be considered an ether of monohydric alcohol for classification 
purposes. !4 

Relying on a definition of “ether” that looks to the chemical structure 
of the compound, and not its method of production is consistent with 
traditional rules of tariff schedule interpretation. “It is a well-estab- 
lished principle that classification of an imported article must rest upon 
its condition as imported.” Carrington Co. v. United States, 497 F.2d 
902, 905 (CCPA 1974) (citing United States v. Baker Perkins, Inc., 46 
CCPA 128 (1959)). To define “ether” based upon its production process 
would lead to chemical compounds with exactly the same chemical 
structure—expressed in exactly the same chemical formula—being 
classified as different items. HTSUS 2909.19.1090 is an eo nomine pro- 
vision “in that [it describes] goods by ‘specific names’ and ones ‘known 
to commerce.’” Chevron Chem., 59 F. Supp. 2d at 1367 (quoting United 
States v. Bruckmann, 582 F2d 622, 625 (CCPA 1978)). Unless there is 
evidence of contrary legislative intent, an eo nomine provision naming 
“an article without terms of limitation * * * is deemed to include all 


12 Webster’s Ninth New Collegiate Dictionary (1988) defines “relate” as “to show or establish logical or causal con- 
nection between.” This definition also indicates that to be “related to” does not require that a derivative contain the 
same structure, merely that there be a “logical or causal connection between” the two structures. 


13 Using this definition of “ether of monohydric alcohol” means that the court does not directly address the question 
& q 
of what is the appropriate “backbone” analysis, except to the extent that dehydration touches on that analysis 
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forms of the article. Jd. (citing Nootka Packing Co. v. United States, 22 
CCPA 464, 469-70 (1935)). Ensuring uniformity and fair application of 
the customs laws is a “primary purpose or function of this Court.” Amo- 
rient Petroleum Co. v. United States, 9 CIT 197, 203, 607 F. Supp. 1484, 
1489 (1985) (citing H.R. Rep. No. 1235, 18-19, reprinted in 1980 
U.S.C.C.A.N. 3729-30). 

In this case DCEE’s chemical composition is identical to that which 
would occur as the result of dehydration of a monohydric alcohol 
(2-chloroethanol). DCEE is, therefore, an ether of monohydric alcohol, 
even though the product imported by Plaintiff is not actually manufac- 
tured by the process of dehydration from a monohydric alcohol. DCEE, 
therefore, is specifically provided for under the HTSUS subheading 
2909.19.1090 as an ether of monohydric alcohol other than MTBE. Be- 
cause it is specifically provided for under that subheading, it does not 
need to be classified as a derivative of diethyl ether according to the 
terms of Subheading Note 1 to Chapter 29. 


V. CONCLUSION 
Customs’ classification of DCEE under 2909.19.1090 is sustained. 
Plaintiff's Motion for Summary Judgment is denied. Defendant’s Cross- 
Motion for Summary Judgment is granted. Judgment will be entered ac- 
cordingly. 


(Slip Op. 03-21) 
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OPINION 


MUSGRAVE, Judge: The plaintiffs challenge the denial of their petition 
for trade adjustment assistance (“TAA”) benefits. Section 222 of the 
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Trade Act of 1974 (the “Act”), as amended and codified at the time! at 19 
US.C. § 2272(a), required the Secretary of the U.S. Department of La- 
bor, Office of Employment and Training Administration (“Secretary,” 
“Labor,” and “ETA,” respectively) to certify group eligibility for TAA 
benefits if an investigation disclosed: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or produc- 
tion. 


19 U.S.C. § 2272(a). If any of these conditions was found not to exist, the 
ETA would deny TAA certification. See, e.g., International Union, UAW 
Local 1283 v. Reich, 22 CIT 712, 713, 20 FSupp.2d 1288, 1290 (1998). 
On February 16, 2001, the ETA found that “increases of imports of ar- 
ticles like or directly competitive with steel produced by LTV Steel Com- 
pany, Inc., Cleveland, Ohio, contributed importantly to the decline in 
sales or production and to the total or partial separation of workers of 
that firm” and certified workers at LTV’s Cleveland plant for TAA bene- 
fits. TA-W-38,362 (Feb. 16, 2001).? See 66 Fed. Reg. 18117 (Apr. 5, 
2001). The plaintiffs’ job separation occurred at the end of December 
2001, when LTV Steel Company, Inc. ceased production and totally or 
partially separated its employees. The plaintiffs were employed by Pitts- 
burgh Logistics Systems, Inc. (“PLS”) and worked on-site at LTV’s facil- 
ities in Independence, Ohio. On February 18, 2002, the plaintiffs applied 
for TAA certification, claiming that they had been terminated as a con- 
sequence of LTV’s discontinuance of production. PR Doc 1 at R 1. The 
administrative record shows that the petition was deemed “instituted” 
on March 25, 2002 and was denied four days later. Cf. id. with PR Doc 7 
at R 17 (TA-W-41,185) (Mar. 29, 2002). Notice of the ETA’s denial was 
published in the Federal Register at 67 Fed. Reg. 18923 (Apr. 17, 2002). 
See PR Doc 8 at R 20. The ETA reasoned that “the affected workers were 
engaged in employment related to the management of warehousing and 
distribution services for steel manufacturing firms” and that “the work- 
ers of the subject firm did not produce an article within the meaning of 
section 222 of the Trade Act of 1974.” PR Doc 7 at R 17-18. The ETA also 
denied the plaintiffs’ petition for TAA certification as “service workers,” 
stating that it “has consistently determined that the performance of ser- 
vices does not constitute production of an article, as required by the 


1 The plaintiffs’ petition preceded the 90th day following the effective date of the Trade Adjustment Assistance Re- 
form Act of 2002. See Pub. L. No. 107-210 § 151, 116 Stat. 933, 953-54 (Aug. 6, 2002) 

2 TAA decisions referenced herein may be viewed for the time being on the internet at URL http://wdsc.doleta.gov 
trade_act/taa/otaa/taadecisions/xxxxx.txt and substituting the relevant TA-W number for “xxxxx” 
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Trade Act of 1974 * * *.” Id. By way of further explanation, the ETA reit- 

erated its “traditional” interpretation that 
[workers of the subject facility may be certified only if their separa- 
tion was caused by a reduced demand for their services from a par- 
ent firm, a firm otherwise related to the subject firm by ownership, 
or a firm related by control. Additionally, the reduction in demand 
for services must originate at a production facility whose workers 
independently meet the statutory criteria for certification and the 
reduction must directly relate to the product impacted by imports. 


Id. 

The plaintiffs timely applied for reconsideration pursuant to 29 C.FR. 
§ 90.18, see PR Doc 9 at R 24, 25, which was denied on May 30, 2002 on 
the ground that the closure of LTV was 


not relevant since the workers do not produce an article within the 
meaning of Section 222(3) of the Act. The subject workers may be 
certified only if their separation was caused importantly by a re- 
duced demand for their services from a parent firm, a firm other- 
wise related to the subject firm by ownership, or a firm related by 
control. 


PR Doc 10 at R 27, 28. See 67 Fed. Reg. 40341 (June 12, 2002). 

Thereafter, this action was initiated by Mr. Robert Weintzetl on behalf 
of the plaintiffs via a letter which was received by the Clerk of the Court 
on May 29, 2002 and deemed a challenge to those denials. King & Spald- 
ing accepted representation for the plaintiffs pro bono on or about June 
24, 2002, and on September 5, 2002 filed an amended complaint, the 
thrust of which is that the ETA’s investigation was inadequate and the 
determination is unsupported by substantial evidence on the record. 

Now before the Court are the plaintiffs’ motions to supplement the 
administrative record with certain declarations or in the alternative re- 
mand for further investigation, for judgment on the agency record un- 
der USCIT Rule 56.1, and for expedited oral argument. The government 
opposes the first two motions and, as ascertained by the Clerk of the 
Court, does not intend to respond to the third. The parties agree that the 
issue here concerns the third prong of 19 U.S.C. § 2272(a). The plaintiffs 
argue that they were a “PLS subdivision” consisting of former LTV 
workers and assert that they were under the de facto control of LTV and 
performing duties that were essential to the production of steel at LTV’s 
facilities. Pl.s’ Br. in Supp. of Mot. for Judgm. on Agency Record (“PI.s’ 
Br.) at 5, 20-21. Since LTV employees at LTV’s Cleveland production fa- 
cility and certain employees at the Independence facility were granted 
TAA eligibility, the plaintiffs argue that separated workers under LTV’s 
control should also have been certified for TAA benefits.® 


3P].s’ Br. at 10, referencing TA-W-34,779, Philadelphia, Bethlehem & New England Railroad, Bethlehem, PA; No- 
tice of Revised Determination on Reopening, 63 Fed. Reg. 54499 (Oct. 9, 1998) (Secretary of Labor determination that 
employees of a subsidiary firm providing transportation services on behalf of a steel company’s production facility were 
eligible for TAA benefits since TAA benefits had already been granted to workers at the production facility). 
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The plaintiffs assert that they first raised the above issues in their 
original petition and again in their request for reconsideration,* and 
they attach to their motion to supplement the declarations of Mr. Weint- 
zetl and Mr. Robert Dunn, Chief Financial Officer for PLS and former 
representative on the LTV account to support their position. The gov- 
ernment opposes introduction of matter outside the administrative re- 
cord and argues that substantial evidence supports the ETA’s 
determination. In view of the commendable quality of the briefs, the 
Court considers oral argument unnecessary, and for the following rea- 
sons grants the plaintiffs’ motion to supplement and remands the mat- 
ter to the ETA for further proceedings not inconsistent with this 
Opinion. 

DISCUSSION 
Jurisdiction is invoked pursuant to 19 U.S.C. § 2395(c) and 28 U.S.C. 


§ 1581(d)(1). Judicial review of denial of TAA eligibility is pursuant to 
19 U.S.C. § 2395(b), which provides in pertinent part: 


The findings of fact by the Secretary of Labor * * *, if supported by 
substantial evidence, shall be conclusive; but the court, for good 
cause shown, may remand the case to such Secretary to take further 
evidence, and such Secretary may thereupon make new or modified 
findings of fact and may modify his previous action, and shall certify 
to the court the record of the further proceedings. Such new or mod- 
ified findings of fact shall likewise be conclusive if supported by sub- 
stantial evidence. 


See also 28 U.S.C. § 2640(c). 

“Substantial evidence is * * * such relevant evidence as a reasonable 
mind might accept as adequate to support aconclusion.” Consol. Edison 
Co. v. NLRB, 305 US. 197, 229, 59 S.Ct. 206, 217 (1938). A court must 
consider the totality of the evidence on the administrative record as a 
whole including that which fairly detracts from the agency’s decision, 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488, 71 S.Ct. 456, 464 
(1951), but since substantial evidence “is something less than the 
weight of the evidence, * * * the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence.” Conso- 
lo v. Federal Maritime Commission, 383 U.S. 607, 620, 86 S.Ct. 1018, 
1026, (1966). 


I. 


On the adequacy of the investigation, the government states at the 
outset that on-site investigations and personal interviews of every peti- 
tioner from all cases around the country is impracticable, and therefore 
investigators must rely upon the information provided by petitioners 


4P}_s’ Br. at 7. See PR Doc 2 at R 2-4 (“All the above Pittsburgh Logistics employees were integral to the operations of 
LTV Steel, and worked in the General Office of that Company”); PR Doc 9 at R 25 (“Our jobs were eliminated due to 
lack of work caused by LTV Steel CO. [sic] Inc. shutdown due to imports. Our company still exists, at other locations but 
there are no jobs available in this area, due to the shutdown of the only employer that the company dealt with in Cleve- 
land Ohio.”) 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 


and their companies in making a certification recommendation. Def’s 
Mem. in Opp. to Pl.s’ Mot. for Judgm. Upon the Agency Record (“Def.’s 
Br.”) at 5. The government justifies the ETA’s decision in this instance 
in part based upon the “minimal information provided by plaintiffs in 
their petition materials” and upon the strict time constraints within 
which ETA must complete its numerous investigations. Jd. at 6. By reg- 
ulation, however, the ETA is obliged “to marshal all relevant facts to 
make a determination on the petition[.]” 29 C.FR. § 90.12. “To mar- 
shal” connotes ordering or mustering activity, certainly not passivity. 

In general, the agency’s choice of procedure to implement its assign- 
ment is a matter within its discretion,® but the ETA is obligated to con- 
duct its investigation with the utmost regard for the interests of 
petitioning workers due to the ex parte nature of TAA proceedings and 
the remedial purposes of the statute. See, e.g., Former Employees of 
Marathon Ashland Pipeline, LLC v. Chao, 26 CIT , 215 FSupp.2d 
1345, 1350 (2002); Stidham v. United States Dep’t of Labor, 11 CIT 548, 
551, 669 FSupp. 432, 435 (1987). An inadequate investigation is not en- 
titled to deference. See, e.g., Former Employees of Hawkins Oil and Gas, 
Inc. v. United States Sec’y of Labor, 17 CIT 126, 130, 814 FESupp. 1111, 
1115 (1993). The question has been formulated as whether an investiga- 
tion is so “marred” that an ETA finding is deemed arbitrary or of such a 
nature that it could not have been based on substantial evidence. See, 
e.g., Former Employees of Barry Callebaut v. Herman, 25 CIT , 27 
FSupp.2d 1304, 1308 (2001); certified after remand, Slip Op 02-103, 
2002 WL 31528611 (Aug. 30, 2002); Former Employees of Linden Appar- 
el Corp. v. United States, 13 CIT 467, 469, 715 FSupp. 378, 381 (1989). 
The developed record must evince substantial evidence to confirm or re- 
fute relevant issues encountered during the course of the investigation, 
and if an investigation does not pass a threshold of reasonable inquiry, 
the record is unsupported by substantial evidence. See, e.g., Former Em- 
ployees of State Manufacturing Co. v. United States, 17 CIT 1144, 1148, 
835 FE Supp 642, 645 (1993); Former Employees of General Electric Corp. 
v. United States Department of Labor, 14 CIT 608 (1990). 

The Court reviews the administrative record for substantial evidence 
to support the determinations reached on a denial of TAA eligibility. 19 
US.C. § 2395(b). See 28 U.S.C. § 2640(c). See also Abbott v. United States 
Sec’y of Labor, 3 CIT 54, 54 (1982). If the plaintiffs demonstrate that the 
record is inadequate, that may constitute “good cause” for remand, but 
good cause is not an independent standard permitting consideration of 
evidence outside the administrative record to prove the record’s inade- 


5 See,e g., Former Employees of Champion Aviation Products v. Herman, 23 CIT 349, 350 (1999); Former Employees 
of Komatsu Dresser v. United States Sec’y of Labor, 16 CIT 300, 303 (1992). 
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quacy. De novo evidence may serve to highlight the inadequacy, once 
that has been established.® 


IT 


Woodrum v. Donovan, 5 CIT 191, 564 FSupp. 826 (1993), stated that 
the “predicate” for certifying a petition “is a finding that petitioning 
workers were employed by a ‘firm’ which produced, or had an ‘appropri- 
ate subdivision’ which produced, the import-impacted article.” 5 CIT at 
199, 564 FSupp. at 833. On that authority, the government argues that 
under either a “production” or “service” worker analysis, substantial 
record evidence supports the ETA’s determination because the record 
does not support the plaintiffs contention that PLS is a “firm” engaged 
in steel production or an “appropriate subdivision” of a steel producer.’ 
The government further maintains that once the ETA concluded that 
the plaintiffs’ firm was not “the” producer of the import-impacted ar- 
ticle “the analysis ends, without further consideration of the nature of 
[the] plaintiffls’] work.” Def’s Br. at 15, referencing Former Employees 
of Stanley Smith, Inc. v. United States Sec’y of Labor, 20 CIT 201, 205, 
967 FSupp. 512, 516 (1996). Furthermore, the government argues, even 
ifthe “service” worker analysis was relevant the ETA’s determination is 
correct because there is no evidence indicating “corporate control” ora 
“corporate connection” between PLS and LTV by way of “shared board 
of directors, shared assets, or any other indicia of a corporate relation- 
ship” and that simple control by LTV over employees’ day to day activi- 
ties is insufficient. 

Central to the plaintiffs’ claims is the relationship of their (respective) 
subdivision(s) to production at LTV, not the relationship of LTV to PLS 
(as a whole). The government’s arguments rather attempt to place the 
production line for an import-impacted article within a single business 
entity, for example by referencing Abbott v. Donovan, 6 CIT 92, 99, 570 
F'Supp. 41, 48 (1983) for the “well settled” principle that the determina- 


6 But, cf. Ammex v. United States, 23 CIT 549, 62 FSupp.2d 1148 (1999) (discussing CIT Rule 72(a)). The Court is 
nonetheless mindful of the fact that this matter involves investigation of a pro se petition. Judicial review of both TAA 
and social security benefits cases is based upon substantial evidence on the record and both specify remand for “good 
cause,” cf. 19 U.S.C. § 2395(b) with 42 U.S.C. § 405(g), and the duty of the ETA investigator towards a pro se TAA peti 
tion may be likened to the duty of an administrative law judge towards a pro se social security benefits claim. An admin- 
istrative law judge examining a pro se social security benefits claim he duty to “scrupulously and conscientiously 
probe into, inquire of, and explore for all the relevant facts.” Hennig ver 276 FSupp. 622, 6: 

1967). This and similar refrains have been repeated in appellate level social security benefits cases. See, e.g., Brock t 

Chater, 84 F.3d 726, 128 (5th Cir. 1996); Mitchell v. Shalala, 25 F.3d 712, 714 (8th Cir. 1994); Higbee v. Sullivan, 975 F.2d 
558, 561 (9th Cir. 1992); McGill v. Sec’y of Health & Human Servs. , 712 F.2d 28, 31—32 (2d Cir. 1983); Cowart v. Schweik 
er, 662 F.2d 731, 735 (11th Cir. 1981) 

‘ The government also notes that downsizing had begun at PLS’s headquarters in Rochester PA in September 2001, 
and it references the plaintiffs’ request for reconsideration, in which they note that PLS “still exists, at other locations 
* * *|.]” despite LTV’s bankruptcy and the plaintiffs’ separation. /d. at 3-4, referencing CR Doc. 6 at R 16; PR Doc 9 at 
R 25. The rest of the request for reconsideration reads: “* * * but there are no jobs available in this area, due to the 
shutdown of the only employer that the company |PLS] dealt with in Cleveland, Ohio.” PR Doc 9 at R 25 
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tion of “appropriate subdivision”® is made along product lines. It is true 
that “appropriate subdivision” equates to, and is therefore delineated 
by, the production line of the of the import-impacted article, but no- 
where in the language of the statute is it implied that “appropriate sub- 
division” must be confined or defined in terms of a single business entity 
producing the import-impacted article. The second prong of the statute 
mentions only “sales or production” of the firm or appropriate subdivi- 
sion, and the third prong only refers to “articles produced” by the work- 
ers’ firm or appropriate subdivision. 19 U.S.C. §§ 2272(a)(2)&(3). A 
product line, or appropriate subdivision where the articles are pro- 
duced, can encompass more than a single “establishment.”9 See Lloyd v. 
U.S. Dep’t of Labor, 637 F.2d 1267 (9th Cir. 1980); International Union, 
UAW v. Marshall, 584 F.2d 390, 394 n.15, 397 (D.C. Cir. 1978). Those 
cases also indicate that “appropriate subdivision” requires a non-me- 
chanical, flexible interpretation, and that is equally true of “firm,” 
which by definition can encompass “partnership, joint venture, associa- 
tion, * * * cooperative,” et cetera. 29 C.FR. § 90.2. See id. Both must be 
interpreted as necessary to encompass the distinct “parts” that relate to 
the “production” of the import-impacted article. Depending on circum- 
stances, those parts may be separate business entities engaged in their 
respective roles in the common enterprise that produces the import-im- 
pacted article. This must be so, or the so-called “service” worker analy- 
sis, which attempts to effectuate section 222 of the Trade Act of 1974, 
and which essentially accomplishes the same result as the foregoing, see 
PR Doc 17 at R 17-18, would amount to an unlawful, ultra vires inter- 
pretation of the statutory language from which its authority derives.!° 
And notwithstanding the government’s reference to Stanley Smith, 20 
CIT at 205, 967 FSupp. at 515, the Court has acknowledged that the 
ETA does investigate whether petitioners may be eligible for certifica- 
tion as “service” workers if it determines that they did not participate in 
the production of an import-impacted article. See, e.g., Marathon Ash- 
land Pipeline, supra, 26 CIT at __, 215 FSupp.2d at 1353; Bennett v. 
U.S. Sec’y of Labor, 20 CIT 788, 792 (1996); Abbott v. Donovan, supra, 6 
CIT at 101, 570 FSupp. at 49. 

TAA was intended to benefit those who had been engaged in the pro- 
duction of an importimpacted article, and courts have noted the com- 
mon meaning of “production,” i.e., to “give birth, create or bring into 


8By regulation: 
“Appropriate subdivision” means an establishment in a multi-establishment firm which produces the domestic 
articles in question or a distinct part or section of an establishment (whether or not the firm has more than one 
establishment) where the articles are produced. The term “appropriate subdivision” includes auxiliary facilities 
operated in conjunction with (whether or not physically separate from) production facilities. 
* * . * * . . 
“Firm” includes an individual proprietorship, partnership, joint venture, association, corporation (including a de- 
velopment corporation), business trust, cooperative, trustee in bankruptcy, and receiver under decree of any court 
A firm, together with any predecessor or successor-in-interest, or together with any affiliated firm controlled or 
substantially beneficially owned by substantially the same persons, may be considered a single firm 
29 C_FR. § 90.2 
Gun : »”s “ » + r rk a 
9«Establishment” (like the word firm”) connotes permanence. See International Union, UAW v. Marshall, 584 F.2d 
390, 397 n.30 (D.C. Cir. 1978) (citation omitted). 


10 This would apparently implicate Labor’s interpretation of section 222 and the necessity for having a “service 
worker” analysis in the first place. 
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existence.” See, e.g., Woodrum, supra, 5 CIT at 198, 564 FSupp at 831. 
In the abstract, the farmer, granger, miller, baker, driver, and grocer may 
all be said to relate to the production of bread to the ultimate consumer, 
but it is at least clear that “mere” repair and maintenance on an existing 
article, or work that does not involve transformation of a thing into 
something “new and different,” will not suffice for TAA eligibility. See, 
e.g., Nagy v. Donovan, 6 CIT 141, 145, 571 FSupp. 1261, 1264 (1983). See 
also Pemberton v. Marshall, 639 F.2d 798 (D.C. Cir. 1981). As for the re- 
mainder, the ETA must gerrymander “firm” and “appropriate subdivi- 
sion” according to the product line that workers were involved in 
producing, whether under a “production” or “service” worker analysis, 
but it must do so consistently in considering each petition as it relates to 
the import-impacted article and provide a reasoned analysis and sub- 
stantial evidence to support any determination. See Marathon Ashland 
Pipeline, supra,26CITat___, 215 FSupp.2dat 1353. It has not done so 
here. Petitioners are required to provide inter alia “[a] description of the 
articles produced by the workers’ firm or appropriate subdivision, the 
production or sales of which are adversely affected by increased imports, 
and a description of the imported articles concerned.” 29 C.FR. 
§ 90.11(c)(7). Here, the import-impacted article is steel, and the plain- 
tiffs petitioned that the article could not have been produced without 
their work. Proper delineation of the import-affected production line 
(i.e, “firm” and “appropriate subdivision”) may or may not encompass 
the “PLS subdivision at LTV Steel.” That depends on whether the tasks 


performed by the petitioners can be said to have been integrated into or, 
alternatively, integral to the production line. Cf. CR. Doc. 6 at R 16. (in- 
vestigator’s conclusion that the petitioners were not “involved in the 
production process”) (italics added). The record does not evince sub- 
stantial evidence to support the conclusion reached. 


IIT. 


The ETA’s denial of eligibility on the “production” worker question 
relied on the finding that PLS “managed warehousing and distribution” 
and its denial of eligibility on the “service” worker question simply set 
out its usual interpretation of service worker eligibility.!! Neither can be 
construed as a sufficient investigation into and analysis of how the 
plaintiffs’ firm or subdivision did not relate to production of the product 
line at issue. The work of “manag|ing] warehousing & distribution” and 
“managing traffic and processing of freight invoices” does not per se re- 
solve to work unrelated to production, and the determination provides 
no description of what the plaintiffs’ actual job duties were. Similarly, it 
is not “performance of services” per se that may be considered ineligible 


il If petitioning former workers are not directly eligible for TAA benefits as “production” workers, consistent with 
its remedial statutory mandate the ETA may nonetheless certify eligibility for TAA benefits if 
(1) their separation was caused importantly by a reduced demand for their services from a parent firm, a firm 
otherwise related to the subject firm by ownership, or a firm related by control; 
(2) the reduction in the demand for their services originated at a production facility whose workers independent- 
ly met the statutory criteria for certification; and 
(3) the reduction directly related to the product impacted by imports 
See, e.g., Former Employees of Chevron Prods. Co. v. U.S. Sec’y of Labor, Slip Op. 02-131 (Oct. 28, 2002) at 23-24 
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for TAA benefits, it is the “performance” of “services” unrelated to the 
production of a tangible article that may be considered ineligible for 
TAA benefits. See, e.g., Pemberton v. Marshall, supra.'* Production can- 
not occur without the “performance of services” by “workers” however 
labeled or tasked. If the ETA was attempting to distinguish the “output” 
of a worker or firm (i.e., between production of a tangible thing and an 
intangible thing), it did so obliquely. 

The ETA’s determination must be addressed as it stands. While a re- 
viewing court may “uphold a decision of less than ideal clarity if the 
agency’s path may reasonably be discerned[,]” Bowman Transp. Inc. v. 
Arkansas-Best Freight System, 419 U.S. 281, 286, 95 S.Ct. 438, 442 
(1974), it “may not supply a reasoned basis for the agency’s action that 
the agency itself has not given.” SEC v. Chenery Corp., 332 U.S. 194, 196, 
678.Ct. 1575, 1577 (1947). To the extent the government advocates sus- 
taining the ETA’s service worker determination on the basis of an inter- 
pretation that implies corporate control, the argument amounts to post 
hoc reasoning. An agency’s permissible interpretation of its own regula- 
tions may deserve substantial deference, e.g., Mullins Coal Co. v. Direc- 
tor, OWCP 484 US. 135, 159, 108 S.Ct. 427, 440 (1987); Former 
Employees of Bass Enterprises Production Co. v. United States, 12 CIT 
470, 473, 688 FSupp. 625, 628 (1988), but in this instance the ETA only 
made the unsubstantiated conclusion that the duties of the petitioners 
involved “services” and stated that it “has consistently determined that 
the performance of services does not constitute production of an ar- 
ticle[.]” If the ETA reached the issue of “control” on the service worker 
question, it did so only by virtue of repeating the broad standards it ap- 
plies to petitioners seeking such certification. See PR Doc 7 at R18. That 
did not amount to an interpretation or application of “control” to the 
facts at hand. 

On a denial of eligibility under either a “production” or “service” 
worker analysis, the ETA must explain to petitioners how their work 
was unrelated to production, and not merely state that it was. It must 
provide a reasoned analysis in order to comply with section 2272 of the 
Trade Act of 1974. See Marathon Ashland Pipeline, supra, 215 
ESupp.2d at 1353. Where the conclusion upon which a determination is 
based is not merely a restatement of the obvious, courts have observed 
that reliance upon unverified statements of company officials may be 
permissible if it may be concluded that such persons were “in a position 
to know,” see, e.g., International Union, UAW Local 1283 v. Reich, su- 
pra, 22 CIT at 723 n.15, 20 FSupp.2d at 1297 n.15; United Steel Workers 
of America, Local 1082 v. McLaughlin, 15 CIT 121, 122 (1991), however 
an unverified statement will not amount to substantial evidence if it is 
contradicted by logic or other pertinent information in the record. See, 
e.g., Former Employees of Shaw Pipe, Inc. v. United States Sec’y of Labor, 


12 Pemberton rejected the contention that the “appropriate subdivision” should be defined as encompassing both a 
shipbuilding } yard and the appellants “repair and maintenance” shipyard. The court stated that “[t]he only relevant 
concern in determining whether a facility is part of the appropriate subdivision is whether it also produces the articles 


in question.” 639 F.2d at 801. 
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20 CIT 1282, 1289, 988 FSupp. 588, 592 (1997) (agency’s statement that 
“pipe used for pipeline transmission could be used without the protec- 
tive coating, but is not likely” found inherently contradictory and did 
not support finding that petitioners did not “create or manufacture a 
tangible commodity, or transform it into a new and different article”). 

The Court does not presume that the Employment Development Spe- 
cialist (“EDS”) located in Rochester who responded to the investigator’s 
questions about the petitioners was “in a position to know” the extent of 
the petitioners’ jobs in Independence. The ETA’s findings were appar- 
ently based upon: (1) the investigator’s note on the verification guide 
that PLS workers “managed warehousing & distribution,” PR Doc 4 at 
R 11, and (2) the EDS’s written statement that the plaintiffs were in- 
volved in “managing traffic and processing of freight invoices,” CR Doc 
5 at R 13. Yet, the EDS also stated in the same document to the ETA: 
“our employees were engaged in employment related to the production 
of a product” which “was steel, specifically carbon flat-rolled steel.” Id. 
The record does not contain any notes or other memorabilia of investi- 
gatory effort to substantiate those statements, and it does not appear 
that the ETA followed up with the “contact” persons the plaintiffs had 
listed on the petition or with company officials after the data request 
was sent out, nor did the ETA issue any subpoenas.’ In fact, it appears 
the petitioners were not contacted for further input at all, except by no- 
tice to them of their right to a public hearing and invitation to submit 
written comment. That may satisfy compliance with procedural due 
process, cf. Board of Curators of the University of Missouri v. Horowitz, 
435 U.S. 78, 98 S.Ct. 948 (1978), and it may well be that in a straight-for- 
ward case an investigator is justified in determining that further con- 
tact with petitioners is unnecessary to establishing all the relevant 
facts, in light of the circumstances of the particular petition, but that 
does not relieve the administrator of having the “utmost regard” to- 
wards petitioners, especially those unrepresented by counsel, when un- 
dertaking fact-finding. 

The form petition requested the “complete name and address of the 
firm and each subdivision of the firm at which the workers for whom this 
petition is filed are (were) employed.” PR Doc 2 at R 3. The petitioners 
listed by hand “Pittsburgh Logistics Systems” in Independence, Ohio 
and in Rochester, Pennsylvania, without distinguishing either “firm” or 
“subdivision.” Jd. The petition was signed by three former employees of 
PLS who stated they “were employed at Cleveland Ohio.” Jd. In addition 
to the three signatories, the record includes an “Addendum to Original 
Petition” listing the names, addresses, and separation dates of seven 
other individuals who had been employed in Ohio, a total of ten petition- 
ers for group eligibility and none were Rochester personnel. Jd. at R 5. 
Section ITI of the petition requested the name, address, telephone num- 


13 }¢ is at least apparent, as the government implies, that the ETA’s investigator discovered information that lead to 
the questions posed to the EDS who responded on behalf of PLS. Cf. PR Doc. 4 at R 11 with CR Doc. 5 at R 13-14 
However, the Court will not speculate on further effort to support the ETA’s foregoing (or forgone) conclusion. 
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ber, and title of a “company official” who could be contacted for “addi- 
tional information” (i.e., “someone knowledgeable about the firm’s 
production, sales and employment”). The Addendum lists “Mr. Robert 
Dunn, Chief Financial Officer, The Quad Center, Rochester, PA” and his 
telephone number, as well as “Mr. Lee Diffenbaugher, Former General 
Mgr.” and one of the petition’s signatories, along with his address and 
telephone number in Ohio. The “company” those individuals were 
listed as connected to was Quadrivius, not PLS. Jd. at R 4. 

The ETA’s “Petition Screening and Verification Guide,” a public doc- 
ument, lists the “subject firm” and the “appropriate subdivision ad- 
dress” as “Pittsburgh Logistics Systems, The Quad Center, Rochester, 
PA.” See PR Doc 4 at R 11. It further lists “Quadrivius, Inc., The Quad 
Center, Rochester, PA” as the parent company of PLS. Id. The verifica- 
tion guide and the data inquiry indicate that on March 21, 2002 the 
ETA’s investigator determined to contact the aforementioned EDS at 
“Pittsburgh Logistics Systems, The Quad Center, Rochester, PA.” See 
id. (“Contact Official”); CR Doc 5 at R 13. 

The EDS sent a response via facsimile transmission. The cover page is 
on the stationary of “Quadrivius Inc.,” stated at the bottom to be a 
“holding company comprised of Pittsburgh Logistic Systems, Inc.” and 
other companies. Jd. at R 12. On the cover page the EDS provided name 
but not title or indication of connection to PLS. The data inquiry was 
addressed to the EDS at PLS in Rochester, PA, but the response provides 
no confirmation or corroboration that the EDS was employed by PLS as 
opposed to some other business entity at that address. 

The first paragraph of the data inquiry describes that a petition had 
been filed for TAA on behalf of workers employed by PLS in Indepen- 
dence and Rochester. In response to the ETA’s request to list the “full 
legal name and address of the firm and subdivision at which the workers 
were employed,” the EDS listed the firm as Quadrivius, Inc. at its Roch- 
ester, Pennsylvania address and the subdivision as “Pittsburgh Logis- 
tics Systems Inc., c/o LTV Steel” in Independence, Ohio. Jd at R 13. 
Responding to the question of how many employees had been laid off 
from “your firm in Independence and Rochester,” the EDS responded 
“eleven.” Id at R 14 (italics added). When asked to briefly explain the 
circumstances relating to layoffs that have taken place in the last year, 
the EDS responded “LTV had no purchase orders to fill, hence there was 
no work for our employees.” Jd. (italics added) When asked whether 
“the workers in Rochester [were] in direct support of workers in Inde- 
pendence[,]” the EDS responded in kind: “the workers in Rochester 
were not in direct support of the workers in Independence.” Jd. 

The ETA’s “Findings of Investigation” state that: (1) that the subject 
of the investigation is “Pittsburgh Logistics Systems, on location at LTV 
Steel Corp in Independence, Ohio and Pittsburgh Logistics Systems in 
Rochester Pennsylvania”; (2) PLS is a “subsidiary” of Quadrivius; and 
(3) both Quadrivius and PLS are “based” in Rochester, Pennsylvania. 
The EDS’s response does not constitute substantial evidence in support 
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of the entirety of the foregoing, and it is unclear on the record how those 
determinations were arrived at. The EDS characterized “firm” and 
“subdivision” as Quadrivius and “Pittsburgh Logistics Sys., Inc. c/o 
LTV Steel” respectively, and it is therefore unclear whether the EDS 
was referring to PLS employees only when she responded that “eleven” 
had been laid off from “your firm.” It is also, therefore, unclear whether 
the subdivision the EDS listed was “based” or had any presence in Roch- 
ester, Pennsylvania. 

Some support for the view that PLS was “based” in Rochester may be 
found on the petition itself, which listed PLS as being in both Rochester 
and Independence, at least as the petitioners understood it, and it is at 
least apparent that the parent holding company, Quadrivius, was lo- 
cated in Rochester at the time in question.!* While the ETA is to be com- 
mended for including any PLS presence at Rochester in the scope of its 
investigation, the employment status of the eleventh “former em- 
ployee”—by implication a person who had been at offices at The Quad 
Center in Rochester since the ten other former employees were specifi- 
cally named on the petition and located in Ohio—is something of a mys- 
tery, since it is unclear, still, which entity the EDS was referring to when 
responding to “your firm” as opposed to Quadrivius or PLS. If there is 
other information upon which the investigator relied to confirm wheth- 
er PLS was “based” in Rochester, Pennsylvania at the time in question, 
that information should be apparent on the record. Furthermore, sub- 
stantial evidence does not support the ETA’s assertion that “the af- 
fected workers were engaged in employment related to the management 
of warehousing and distribution services for steel manufacturing 
firms.” PR Doc 7 at R 17 (italics added). See CR Doc 6 at R 15. The only 
evidence of record indicates that they were engaged in work for LTV. The 
record must evince more to support any presumptions, to which the 
ETA might otherwise be entitled, on its findings of fact. 

The Court acknowledges that the ETA’s resources may be stretched if 
inundated with TAA claims, and that it must comply with the pressure 
of short deadlines, !* see 29 C.ER. §§ 90.1-90.19; see also, e.g., PR Doc 3 
at R 6-9 (listing almost 100 petitions from locations throughout the 
United States in the same 3-5 month period as plaintiffs’ petition); D. 
Billings, DOL Statistics Show Significant Jump in Estimates of Job 
Losses Related to Trade, 19 Int’1 Trade Rep. (BNA) No. 8 at 309 (Feb. 21, 
2002), but the Court cannot uphold a determination based upon mani- 
fest inaccuracy or incompleteness of record when relevant to a deter- 


14 The Court further notes that Mr. Robert Dunn’s declaration states that he is the CFO for PLS (no address speci- 
fied), but that is irrelevant to this part of the Opinion since that was not part of the administrative record and was listed 
as a Quadrivius officer on the petition’s addendum 


15 The plaintiff points out that the record of the investigation consists “only” of plaintiffs’ submissions and copies of 
published notices plus a petition log sheet (PR Doc 1 at R 1), a one-page Petition Screening and Verification Guide (PR 
Doc 4 at R 11), a two-page letter, plus fax cover sheet, completed by PLS’s spokesperson (CR Doc 5 at R 12-14), an 
investigative report consisting in substance of four paragraphs (CR Doc 6 at R 15-16), the Negative Determination (PR 
Doc 7 at R 17-19) (subsequently published), form letters to the petitioners informing them of the negative determina- 
tion (PR Doc 11 at R 30-33), and the notice of negative determination regarding reconsideration (PR Doc 12 at R 34). It 
is, of course, quality and not quantity that is determinative, and the incompleteness on the pre-printed investigation 
sheet to which the plaintiffs draw attention is indicative of inadequacy as circumstances dictate. Here, the circum- 
stances so dictate. 
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mination of fact. Viewing the record as a whole, the Court concludes that 
it is inadequate to support the determinations reached, and that it is 
necessary to remand the matter for additional proceedings. The plain- 
tiffs’ motion to supplement the administrative record is therefore 
granted, and upon remand the ETA shall incorporate the plaintiffs’ dec- 
larations, which to this point have not been considered, into its analysis. 


IIT. 


The plaintiffs claim that their work was integral to LTV steel produc- 
tion. The plaintiffs assert that they were responsible for overseeing the 
transport of coal, coke, lime, and limestone feedstock materials to LTV 
facilities via various modes of transport and that they were also respon- 
sible for the transportation of the product to customers, processors, and 
warehouses. Weintzetl Decl. 14, 8; Dunn Decl. Ex. A. See Pl.s’ Br. at 4. To 
support their argument that they constituted “production” workers eli- 
gible for benefits, attached to Exhibit 4 of their brief is a published ar- 
ticle quoting the director of procurement for a steel producer describing 
transportation management and logistics as a “key business process” 
that “work[s] with our commercial and operations groups[.]” Pl.s’ Br. at 
21, referencing Ex. 4, S. Robertson, Wheeling-Pitt Outsourcing Cuts Lo- 
gistics Costs, American Metal Market, Oct. 4, 2002, at 4. 

According to the plaintiffs’ amended complaint and declarations, Mr. 
Weinzetl had been employed in LTV’s Raw Materials Movement Group 
in 1984 when LTV established offices in Ohio and merged that group 
into its Steel Traffic Department. Weinzetl Decl. 111 4. See id. 1 5. The 
newly-reconstituted Steel Traffic Department thereafter coordinated 
the movement of both raw materials used by LTV in the production of 
steel and finished steel, via various transport modes. See Am. Compl. 1 
7; Weinzetl Decl. 14, 6; Dunn Decl. 1 3. In 1995, LTV “outsourced” its 
Steel Traffic Department to PLS. The plaintiffs claim that all that 
changed from their perspective was the payor of their paycheck, that 
they otherwise “continued to perform essentially the same job duties, 
work in the same LTV facilities, and report to the same LTV manage- 
ment personnell[,] as before they were outsourced.” Pl.s’ Br. 4-5, refer- 
encing Am. Compl. 11 8-9; Weintzetl Decl. 1 7. 

The plaintiffs also claim that as a “PLS subdivision” they were “inte- 
grated into the LTV corporate structure” and reported “directly to LTV 
employees on all operational matters.” Pl.s’ Br. at 5, referencing Weint- 
zetl Decl. 117, 9; Dunn Decl. 11 4-8; and quoting Dunn Decl. 16. See Am. 
Compl. 111. The plaintiffs contend that LTV exercised the requisite lev- 
el of “control” over their employment to satisfy the service worker test. 
For example, they assert, LTV managed all job tasks, directed which em- 
ployees could work at specific locations and specifically relocated the 
PLS subdivision along with certain LTV facilities in Cleveland to LTV’s 
facilities in Independence in July 2001, evaluated PLS employee job per- 
formance, and advised which PLS employees should receive merit 
salary increases. Jd., referencing Dunn Decl. 15 & PR Doc 4 at R 11. 
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The ETA’s “service” worker analysis inquires, inter alia, whether 
workers were separated because their services were no longer needed by 
“a parent firm, a firm otherwise related to the subject firm by owner- 
ship, or a firm related by control.” The plaintiffs argue that LTV control 
over them satisfies the “firm related by control” prong. The plaintiffs 
argue that since TAA is determined by international trade, U.S. interna- 
tional trade law is appropriate for interpreting “control” in the context 
of the service worker analysis and 19 U.S.C. § 2272(a). See 19 U.S.C. 
§ 1677(33) (in the antidumping and counterveiling duty context, “con- 
trol” is presumed “if [a] person is legally or operationally is in a position 
to exercise restraint or direction over the other person”) (plaintiffs’ 
highlighting). They argue that TAA is remedial so it is appropriate to in- 
terpret TAA “control” in the context of the common law principles of 
master-servant, as is done in Title VII cases.1® 

The government argues that the ETA interprets “control” as corpo- 
rate control and not simply control over employees’ day to day activities. 
It argues that decisions of this Court on the service worker analysis sup- 
port this interpretation. Def’s Br. at 16, referencing Woodrum, 5 CIT at 
199, 564 F Supp. at 833 (“On the basis of this definition, an indepen- 
dently owned and operated automobile dealership which is ‘not con- 
trolled or substantially or beneficially owned’ by a domestic car 
manufacturer is not part of the manufacturing firm * * *”). The govern- 
ment contends the record of this matter shows no relationship between 
LTV and PLS other than a contractual one. 

The plaintiffs respond that Woodrum rather supports their position 
because the case was remanded to ETA with instructions to conduct an 
investigation into both the ownership of the firm for which the plaintiffs 
worked as well as the nature of the work performed by the plaintiffs, 
which the ETA had failed to investigate. Jd. at 15, referencing Woodrum, 
supra, 5 CIT at 199, 564 FSupp. at 832-33 (“the Secretary has properly 
construed section 222(3) to exclude from its coverage workers for ser- 
vice firms not managed, owned, or controlled by a manufacturing firm 
producing the import-impacted [ ] article.”) (plaintiffs’ highlighting). To 
further support their view, the plaintiffs argue that their circumstances 
are analogous to two recent decisions granting TAA certification. In 
TA-W-39,535,!" according to the plaintiffs, the ETA certified the for- 
mer workers of three separate “subdivisions” of Computer Sciences 
Corporation working on-site at different locations of DuPont Corpora- 


16 p}'s Br. at 12, quoting Spirides v. Reinhardt, 613 F.2d 826 (D.C. Cir. 1979) (determining employment relation 
ships under Title VII of the Civil Rights Act of 1964): 
{T]he extent of the employer’s right to control the ‘means and manner’ of the worker's performance is the most 
important factor to review here, as it is in the common law and in the context of several other federal statutes. If an 
employer has the right to control and direct the work of an individual, not only as to the result achieved but also as 
to the details by which that result is achieved, an employer/employee relationship is likely to exist 
613 F.2d at 832-33 
17 TA_W-39,535, A & B (Feb. 19, 2002) (“Computer Sciences”) (“Upon examination of the data supplied by the appli- 
cant, it became apparent that the Computer Science Corporation contract workers were engaged in employment re 
lated to the production of polyester fiber at Dupont plants under an existing TAA certification.”). See Computer 
Sciences Corp., at Dupont Corp., Cooper River Plant, Charleston SC; Computer Sciences Corp., at Dupont Corp., Cape 
Fear Plant, Wilmington NC; Computer Sciences Corp., at Dupont Corp., Kinston Plant, Kinston NC.; Notice of Revised 
Determination on Reconsideration, 67 Fed. Reg. 10767 (Mar. 8, 2002). See also TA-W-39743, A, B, C & D (Jan. 3, 2002) 
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tion. The plaintiffs call attention to the fact that those petitioners were 
former employees of DuPont that DuPont had chosen to outsource to 
Computer Sciences Corporation, an entity apart from DuPont, for 
“business reasons.” In TA-W-40,910,!® according to the plaintiffs, 
those former employees who received certification were employed by 
Stein Mill Services, Inc., a company unrelated to LTV, and were engaged 
in the “processing of slag and scrap” from LTV’s steelmaking operations 
at Cleveland, Ohio. Benefits were awarded because they were deter- 
mined to have been involved in the “production” of an article. Such deci- 
sions, the plaintiffs argue, are precedent for determining that their job 
duties were integral to the “production” of an import-impacted article 
and that the ETA’s investigation of their own circumstance was inade- 
quate. 

The government distinguishes Computer Sciences on the ground that 
the ETA concluded that those former workers were considered “produc- 
tion” workers and not “service” workers. See Pl.s’ Br., Ex. 5 at “Attach- 
ment 2” (Computer Sciences company contracted to provide “systems 
and technical support” for computers that controlled production pro- 
cess at production plants; petitioners certified as “production” work- 
ers).!9 It argues that the facts here are more akin to those of Stanley 
Smith, supra, which concerned former workers who had provided secu- 
rity services for the Trojan Nuclear Power plant in Rainer, Oregon, 
owned and operated by Portland General Electric (“PGE”). Trojan’s 
cessation of production was attributable to an import-impacted “ar- 
ticle” (electricity). Terminated PGE employees received TAA, however 
the 120 Stanley Smith employees did not. They brought suit invoking 
the authority of Abbott v. Donovan, supra, and in affirming denial of 
their petition the court appeared to focus on the fact that the plaintiffs’ 
employer was not PGE. 

The plaintiffs here, in turn, distinguish Stanley Smith on the ground 
that it is unclear whether the employees were “outsourced” by their for- 
mer employer. They also point out that PGE had “no authority” over the 
employees and did not supervise or train them and that they were not 
“involved” in the production of electricity. Jd. at 13, referencing 967 
F.Supp. at 514. Furthermore, the plaintiffs point out, that court specifi- 
cally noted that the claimants did not allege that they had been affiliated 
with, controlled, or owned by PGE. /d., referencing 967 F.Supp. at 516 
n.10. The plaintiffs maintain that their own situation is different in that 
they constitute a discreet “outsourced” group from LTV and that they 
are alleging what the claimants in Stanley Smith did not. 


18-Ta_wW -40,910 (Apr. 29, 2002). See Notice of Determinations Regarding Eligibility To Apply for Worker Adjust 
ment Assistance and NAFTA Transitional Adjustment Assistance, 67 Fed. Reg. 35142 (May 17, 2002) (Stein Steel Mill 
Services, Inc Employed at LTV Steel, Inc. Cleveland Ohio) 

19 The Court further notes that workers engaged in “development work” at LTV’s Technology Center in Indepen- 
dence received TAA benefits, TA-W-40,724 (Mar 21, 2002), along with workers at “LTV Railroad Companies” includ 
ing Cuyahoga Valley Railway Co., River Terminal Railway Co., and Chicago Short Line Railway Company, 
TA-W-40,786 & A, B (Jan. 14, 2001), and Loraine Pellet Terminal, Loraine, OH, TA-W-41,030 (Feb. 8, 2001). See 67 
Fed. Reg. 15224 (Mar. 29, 2002). 
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The “service” worker analysis concerns “a parent firm, a firm other- 
wise related to the subject firm by ownership, or a firm related by con- 
trol.” “Control” is not synonymous with “ownership.” It is the power to 
manage or direct. See Spirides v. Reinhardt, supra, 613 F.2d at 832-33. 
Cf. 19 U.S.C. § 1677(33); 29 C.ER. § 90.2 (a “firm * * * together with any 
affiliated firm controlled or substantially beneficially owned by sub- 
stantially the same persons[ ] may be considered a single firm.”). Con- 
gress was more concerned with remedying job losses as the result of 
import competition than with piercing corporate veils. See 19 U.S.C. 
§ 2102(4) (the “purposes of this chapter” include, inter alia, assistance 
to “industries, firm, [sic] workers, and communities to adjust to changes 
in international trade flows”). The relevant inquiry on this trade adjust- 
ment assistance petition is whether petitioners were engaged in jobs 
that were integrated into or integral to “production” of steel at LTV fa- 
cilities and that were lost due to import competition.2° Whether such 
jobs were outsourced would strengthen the argument for eligibility, but, 
regardless, the focus is on which entity exercised actual control over 
them, not which entity nominally staffed them. See TA-W-39,535, su- 
pra. 


CONCLUSION 


For the foregoing reasons, this matter shall be remanded to the U.S. 
Department of Labor, Office of Employment and Training Administra- 
tion, for redetermination consistent with this Opinion of whether the 


plaintiffs were eligible for TAA benefits, either as “production” workers 
or “service” workers. Or both. 


(Slip Op. 03-22) 
MARINE HARVEST (CHILE) S.A., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 01-00808 


(Dated March 4, 2003) 


JUDGMENT 


BARZILAY, Judge: This court, having received and reviewed the United 
States Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) Final Results of Redetermination Pursuant to 
Court Remand (“Remand Results”) in Marine Harvest (Chile) S.A. v. 
United States, Slip Op. 02-134 (Oct. 31, 2002), and Commerce having 
complied with the Court’s Remand Order, and plaintiff having no objec- 


20 The government’s argument on the Computer Sciences petition (TA-W-39,535) rather highlights that straight- 
forward interpretation and application of the TAA statute would appear to render the so-called “service” worker analy- 
sis, an adjunct inquiry, unnecessary. 
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tion to Commerce’s Remand Results, and good cause appearing there- 
fore, it is hereby 

ORDERED that the Remand Results filed by Commerce on January 17, 
2003, are sustained in their entirety; and it is further 

ORDERED that this case is dismissed. 


(Slip Op. 03-24) 


FORMER EMPLOYEES OF TYCO ELECTRONICS, FIBER OPTICS DIVISION, 
PLAINTIFFS v. U.S. DEPARTMENT OF LABOR, DEFENDANT 


Court No. 02-00152 


[Defendant’s second Motion for Leave to File Voluntary Remand Results Out of Time is 
granted. Plaintiffs’ Motion for NAFTA-TAA Certification, Reasonable Attorney’s Fees, 
and Dismissal of the Case is denied in part and granted in part. Plaintiffs’ claim for NAF- 
TA-TAA Certification and Dismissal is denied. Plaintiffs’ request for Reasonable Attor- 
ney’s Fees is granted. ] 


(Dated March 5, 2003) 


Williams Mullen, PC., (Jimmie V. Reyna, Francisco J. Orellana) for Plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Lucius 
B. Lau, Assistant Director, John N. Maher, Attorney, Commercial Litigation Branch, Civil 
Division, U.S. Department of Justice, Jay Reddy, Office of the Solicitor, U.S. Department of 
Labor, Of Counsel, for Defendant. 


OPINION 


CARMAN, Chief Judge: This matter comes before the Court on Defen- 
dant’s, the United States Department of Labor (“Labor”), second Mo- 
tion for Leave to File the Remand Results Out of Time and Plaintiffs’ 
Motion for NAFTA-TAA Certification, Reasonable Attorney’s Fees, and 
Dismissal of the Case. This Court has jurisdiction pursuant to 19 U.S.C. 
§ 2395(c) (2000) and 28 U.S.C. 1581(d)(1) (2000). For the reasons set 
forth below, this Court grants Defendant’s second Motion for Leave to 
File the Remand Results Out of Time. Further, this Court denies Plain- 
tiffs’ claim for NAFTA-TAA Certification and Dismissal of the Case and 
grants Plaintiffs’ request for Reasonable Attorney’s Fees. This action 
shall proceed as detailed in the order accompanying this opinion. 


BACKGROUND 


The parties have stipulated to the facts regarding the motions under 
consideration by the Court. (Timeline Stipulation, Jan. 29, 2003.) On 
August 7, 2002, this Court issued an order granting the parties’ Consent 
Motion for Voluntary Remand to the Secretary of Labor for reconsidera- 
tion of Plaintiffs’ eligibility for certification for North American Free 
Trade Transitional Adjustment Assistance (“NAFTA-TAA”) benefits. 
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(Id. at 1 1.) According to that order, the Remand Results were to be filed 
with the Court on or before October 7, 2002. (Jd. at 1 2.) Labor failed to 
comply with the Court’s order and did not submit a remand determina- 
tion to this Court on or before October 7, 2002. Further, Labor did not 
file a motion for an extension of time on or before October 7, 2002. 

On October 17, 2002, Plaintiffs submitted information to Defen- 
dant’s counsel for use in the remand determination. (Jd. at 13.) On No- 
vember 12, 2002, Plaintiffs contacted Defendant to inquire about the 
status of the remand investigation. (Jd. at 14.) At that time, Defendant’s 
counsel informed Plaintiffs’ counsel that the remand investigation had 
not started. (Id.) On November 14, 2002, Defendant filed its first Motion 
for Leave to File the Remand Results Out of Time. (Jd. at 16.) Labor re- 
quested until January 6, 2003 to file the Remand Results. (Jd.) 

On December 4, 2002, Plaintiffs filed their Opposition to Defendant’s 
Motion and a Corss-Motion for NAFTA-TAA Certification, Reasonable 
Attorney’s Fees, and Dismissal of the Case. (Jd. at 17.) On December 13, 
2002, Defendant filed its Opposition to Plaintiffs’ Cross-Motion. (Id. at 9 
8.) On January 2, 2003, Defendant filed a second Motion for Leave to 
File Remand Results Out of Time. (/d. at 1 9.) This time, Labor re- 
quested until January 21, 2003 to file the Remand Results. On January 
10, 2003, Plaintiffs filed their Opposition to Defendant’s second Motion 
for Leave to File Remand Results Out of Time. (/d. at 110.) The Remand 
Results were filed with the Court on January 17, 2003. The parties par- 
ticipated in a telephone conference on January 28, 2003 called by the 
Court to discuss the pending motions. At the Court’s request, Plaintiffs 
submitted a certified accounting of billable hours expended in response 
to Labor’s Out of Time requests. (Pls.’ Attorney’s Fees Submission, Jan. 
30, 2003). The itemized list of billable hours indicates, in separate col- 
umns, the date of the billable activity, a brief description of the billable 
activity, and the hours expended on the billable activity. (id. at 1-3.) 
Plaintiffs’ counsel appears in this action pro bono. Using the rates that 
Plaintiffs’ counsel normally charges to clients, the requested attorney’s 
fees amount to $7,457.50 for 48.1 hours worked in response to Defen- 
dant’s out of time motions. (Jd.) 


ANALYSIS 


I. Defendant’s Second Motion for Leave to File the Remand Results Out 
of Time is Granted and Plaintiffs’ Motion for NAFTA-TAA Certifi- 
cation and Dismissal of the Case is Denied. 

The United States Court of International Trade (“USCIT”) Rule 

6(b)(2) provides that a motion for an extension of time 


“shall be filed prior to the expiration of the period allowed for the 
performance of the act to which the motion relates (including any 
previous extension of time); except, when for good cause shown the 
delay in filing was the result of excusable neglect or circumstance 
beyond the control of the party.” 
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USCIT R. 6(b)(2) (2002). In accordance with USCIT Rule 1, Rule 6(b)(2) 
“shall be construed and administered to secure the just, speedy, and in- 
expensive determination” of this action. USCIT R. 1 (2002). 

Defendant filed its first Motion for Leave to File Voluntary Remand 
Results Out of Time forty-five days after the Remand Results were due 
to be filed with this Court. Under Rule 6(b)(2), this Court must deter- 
mine whether Defendant’s delay in filing its motion was due to Defen- 
dant’s “excusable neglect or circumstance beyond” its control. USCIT 
R. 6(b)(2). In other cases, this Court has reasoned that a finding of “ex- 
cusable neglect requires an analysis of ‘all relevant circumstances sur- 
rounding the party’s omission * * * [including] the danger of prejudice 
to the [non-movant], the length of the delay and its potential impact on 
judicial proceedings, the reason for the delay, including whether it was 
within the reasonable control of the movant, and whether the movant 
acted in good faith.’” E.J. DuPont De Nemours & Co. v. United States, 15 
F Supp. 2d 859, 861 (1998) (quoting Pioneer Inv. Servs. v. Brunswick 
Assocs. Ltd. P’ship., 507 U.S. 308, 395 (1993)). 

In support of its first Motion for Leave to File Voluntary Remand Re- 
sults Out of Time, Defendant contends that it failed to file the Remand 
Results on time “due to a combination of the following: Labor’s Division 
of Trade Adjustment Assistance is experiencing severe personnel short- 
ages but increased petitions; at present, approximately 10 investigators 
are responsible for approximately 1000 * * * petitions; Labor is experi- 
encing an increase in * * * petitions because the current economic con- 
ditions have resulted in an increase in business closures; Labor is 
currently implementing a new Trade Act Program, broader in scope 
than current programs, that must be accomplished by the end of 2002; 
Labor’s Office of the Solicitor, Employment and Training Legal Services 
Division is also experiencing a personal shortage with an increasing ca- 
seload; and administrative oversight.” (Def.’s Mot. for Leave to File Vol- 
untary Remand Results Out of Time at 1-2.) 

Defendant states that its “need for additional time, out of time, was 
the result of a combination of personnel, logistical, administrative, 
workload, economic, and congressional challenges that formed the inad- 
vertence that ultimately led to the necessity for additional time to com- 
plete the investigation and file the results.” (Def.’s Opp’n to Pls.’ Mot. 
for Certification, Attorney’s Fees, and Dismissal of the Case (“Def.’s 
Opp’n Br.”) at 3.) Specifically, Defendant states “administrative over- 
sight” as the reason its Motion for Leave to File the Remand Results Out 
of Time was filed forty-five days after the Court’s due date. (Id. at 4.) 

To explain its second Motion for Leave to File Remand Results Out of 
Time, Defendant contends that “despite Labor’s diligent efforts to com- 
plete the investigation, unforeseen events have prevented Labor from 
obtaining information necessary for a complete investigation.” (Def.’s 
[second] Mot. for Leave to File Voluntary Remand Results Out of Time 
at 1.) 
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Plaintiffs contend that Defendant’s arguments do not demonstrate 
excusable neglect or circumstances beyond the control of the party as 
required by Rule 6(b)(2). (Mem. of P & A. in Opp’n of Def.’s Mot. for 
Leave to File Remand Results Out of Time and In Supp. of Cross-Mot. 
for NAFTA-TAA Certification of Former Tyco Employees and Reason- 
able Attorney’s Fees (“Pls.’ Br.”) at 10-11.) Plaintiffs contend that per- 
sonnel shortages, administrative oversights, and increased workloads 
do not rise to the level of excusable neglect or circumstances beyond De- 
fendant’s control. (/d.) Plaintiffs contend that this Court should not 
grant Defendant leave to file the Remand Results out of time. (Id. at 
11-12.) 

In their Cross-Motion, Plaintiffs ask this Court to certify Plaintiffs as 
eligible to receive NAFTA-TAA benefits based upon the current record 
before the Court. (/d. at 12.) Plaintiffs contend that this case is similar to 
a prior case in which this Court ordered Labor to certify the plaintiffs 
after Labor failed to conduct an adequate investigation on remand. (Jd. 
at 13 (citing Former Employees of Barry Callebaut v. Herman, No. 
00-05-00202, slip op. at 25 (Ct. Int’] Trade Aug. 30, 2002).) In this case, 
Plaintiffs argue that Labor “not only ignored the Court’s [o]rder to con- 
duct an adequate investigation and to submit remand results by a cer- 
tain date,” Labor “never even started the remand investigation” within 
the time specified in the Court’s order. (Pls.’ Br. at 13.) 

As previously stated, USCIT Rule 6(b)(2) provides that a motion for 
an extension of time “shall be filed prior to the expiration of the period 
allowed for the performance of the act to which the motion relates * * * 
except, when for good cause shown the delay in filing was the result of 
excusable neglect or circumstance beyond the control of the party.” US- 
CIT R. 6(b)(2). This rule must be construed “to secure the just, speedy, 
and inexpensive determination” of this action. USCIT R. 1. This Court 
finds that Defendant’s delay in filing was a result of excusable neglect. 
In so finding, this Court stresses that “administrative oversight” is 
barely excusable, and “personnel shortages” and “increased workloads” 
are weak reasons to justify a delayed filing. Because the Court finds that 
Labor did not act in willful disregard for the process of the Court and 
that the Remand Results are necessary to secure just results, Defen- 
dant’s second Motion for Leave to File the Remand Results Out of Time 
is granted. 

This Court declines to order certification of Plaintiffs. Under the cir- 
cumstances, granting Plaintiffs’ Motion for Certification based upon 
the current record before the Court would not be just. This was the first 
voluntary remand to the Department of Labor for reconsideration of 
Plaintiffs’ petitions. The voluntary remand was agreed to by the parties 
because the underlying investigation contained in the current record 
was inadequate. The Remand Results, based upon additional investiga- 
tion, are necessary to this Court’s review of Plaintiffs’ claim and there- 
fore, Plaintiffs’ Motion for NAFTA-TAA Certification and Dismissal of 
this case is denied. 
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IT. Plaintiffs’ Motion for Reasonable Attorney’s Fees is Granted. 


Under USCIT Rule 16(f), if a party fails to comply with a scheduling 
order of this Court, “the judge shall require the [noncomplying] party 
* * * to pay the reasonable expenses incurred because of any noncom- 
pliance with [a scheduling order], including attorney’s fees, unless the 
judge finds that the noncompliance was substantially justified or that 
other circumstances make an award of expenses unjust.” USCIT R. 
16(f). Here, the Court finds that Labor’s noncompliance was not sub- 
stantially justified and therefore, grants Plaintiffs’ request for reason- 
able attorney’s fees. 

Rule 16(f) sanctions for noncompliance are presumptively appropri- 
ate. The rule specifically states that the Court shall require the noncom- 
plying party to pay reasonable expenses incurred unless the party’s 
noncompliance was “substantially justified.” USCIT R. 16(f). USCIT 
Rule 16 is modeled after the Federal Rules of Civil Procedure’s 
(“FRCP”) Rule 16. FED. R. CIV. P 16 (2002). When the Court’s rules are 
materially the same as the FRCP the Court has found it appropriate to 
consider decisions and commentary on the FRCP in interpreting its own 
rules. See Tomoegawa (U.S.A.), Inc. v. United States, 763 F. Supp. 614, 
617 (Ct. Int’] Trade 1991) (“[I]t is without question that this court may 
look to the decisions and commentary on the Federal Rules in the inter- 
pretation of its own rules.”) (citations omitted). USCIT Rule 16(f) is 
virtually identical to Rule 16(f) of the FRCP See FED. R. CIV. P. 16. 

The Advisory Committee Notes following FRCP Rule 16 state that 
“explicit reference to sanctions reenforces the rule’s intention to en- 
courage forceful judicial management.” FED. R. CIV. P. 16 advisory com- 
mittee’s notes. Negligent failure to comply with an order of the court is 
sufficient for sanctions under FRCP Rule 16(f). 3 JAMES WM. MOORE ET 
AL., MOORE’S FEDERAL PRACTICE—CIVIL § 16.91 (3rd ed. 1999); see also 
Harrell v. United States, 117 FR.D. 86, 89 (E.D.N.C. 1987) (imposing 
Rule 16(f) sanctions even where counsel’s conduct was “excusable and, 
at most, negligent”) (cited with approval in Martin Family Trust v. 
Neco/Nostalgia Enters. Co., 186 FR.D. 601, 604 (E.D. Cal. 1999); Well- 
more Coal Corp. v. Stiltner, 81 F.3d 490, 496 n.8 (4th Cir. 1996)). “[T]here 
is no good faith exception to the requirement of obedience to a court or- 
der.” Go-Video v. Motion Picture Ass’n of Am., 10 F. 3d 693, 695 (9th Cir. 
1993) (citing In re Crystal Palace Gambling Hall, Inc., 817 F2d 1361, 
1365 (9th Cir. 1987)). 

Plaintiffs move for sanctions under Rule 16(f) against Defendant in 
the form of reasonable attorney’s fees. (Pls.’ Br. at 13-14.) Plaintiffs 
contend that the facts surrounding Defendant’s violation of the Court’s 
order support sanctioning Defendant. (Id. at 14.) Plaintiffs contend that 
several factors weigh in favor of sanctions including the following: 1) La- 
bor failed to initiate any investigation during the remand period estab- 
lished by the Court; 2) Even after Plaintiffs submitted unsolicited 
information to aid the investigation, Labor failed to take any action for 
more than a month; 3) Defendant did not take any action until contacted 





U.S. COURT OF INTERNATIONAL TRADE 81 


a second time by Plaintiffs’ counsel; 4) Labor did not seek leave to file 
the remand results until forty-five days after the Court’s deadline ex- 
pired; 5) Labor sought a second leave to file out of time after it failed to 
take action to complete the investigation within the first requested time 
period. (Id. at 14; Timeline Stipulation at 11 2-4, 6, 9.) 

In its opposition brief, Defendant contends that “Labor’s noncom- 
pliance with the original deadline to file the remand results is substan- 
tially justified, for the reasons discussed above, and an award of 
expenses in this case would not be just in light of the facts and circum- 
stances that reasonably explain Labor’s failure to meet the deadline.” 
(Def.’s Opp’n Br. at 8.) 

As discussed above, the Court agrees that Labor’s noncompliance 
with the Court’s order was a result of the negligence of both Defendant’s 
counsel and the Department of Labor. However, this is not enough to 
satisfy the “substantially justified” benchmark set forth in Rule 16(f) 
nor do the circumstances indicate that an award of sanctions would be 
unjust. 

In Former Employees of Hewlett-Packard v. United States, this Court 
declined to award attorney’s fees for a defendant’s failure to comply 
with the Court’s scheduling order. 17 CIT 328, 330 (1993). In Hewlett- 
Packard, the Court found that the defendant’s noncompliance was sub- 
stantially justified under Rule 16(f). Jd. In reaching its conclusion, the 
Court emphasized that the defendant’s reason for missing the filing 
deadline was that a secretary had “inadvertently omitted distributing 
the last page of the order, which contained the instruction to complete 
and submit the remand results” by a certain date. Id. at 329. The Court 
found that such circumstances were enough to substantially justify the 
defendant’s noncompliance. Jd. at 330. 

The facts behind Labor’s noncompliance in this case are distinguish- 
able from those in Hewlett-Packard. Unlike the circumstance in Hew- 
lett-Packard, the Defendant was fully aware at all times that the 
Remand Results were to be filed with this Court on or before October 7, 
2002. Even with this knowledge, Defendant failed to initiate any inves- 
tigation during the remand period ordered by the Court. (Timeline Stip- 
ulation at 1 4.) Additionally, Labor waited forty-five days after the 
Court’s deadline had passed, and almost one month after Plaintiffs’ 
counsel had sent unsolicited information to aid the investigation, to 
seek leave to file the Remand Results out of time. (Jd. at 11 2-3.) While 
that motion was under consideration by the Court, Defendant sub- 
mitted its second motion for leave after it had failed to take the neces- 
sary steps to complete the investigation within the first requested time 
frame. The Court also considers the fact that Plaintiffs’ counsel is ap- 
pearing pro bono and has had to respond to Labor’s two unnecessarily 
delinquent motions. Labor is reminded that it is obliged to “conduct [its] 
investigation with the utmost regard for the interests of the petitioning 
workers.” Stidham v. United States Dep’t of Labor, 669 F. Supp. 432, 453 
(1987) (citations omitted). Labor’s obligation includes conducting time- 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 12, MARCH 19, 2003 


ly investigations on remand and obeying the Court’s scheduling orders. 
Under these circumstances, this Court finds that Defendant’s noncom- 
pliance with the Court’s order was not substantially justified. There- 
fore, Plaintiffs’ request for Reasonable Attorney’s Fees is granted. 

The Court considers several factors in determining the amount of at- 
torney’s fees to award as sanctions against Defendant. Among the con- 
siderations are the reasonableness of the fees requested, the minimum 
that will serve to adequately deter the undesirable behavior, the severity 
of the violation, and the level of malice or bad faith. 3 JAMES WM. MOORE 
ET AL., MOORE’S FEDERAL PRACTICE—CIVIL § 16.92 (3rd ed. 1999). Addi- 
tionally, the Court considers whether the fault lies with the client or 
with counsel. Jd. Rule 16(f) “does not create an entitlement to full com- 
pensation.” Kiser v. Boeing Co., 163 FR.D. 13, 15 (D. Kan. 1995) (“[T]he 
basic principle underlying the imposition of sanctions * * * based on 
* * * Rule 16, is that the least severe sanctions adequate to serve the pur- 
pose should be utilized.”). The purpose of Rule 16(f) sanctions is to deter 
undesirable conduct, not to fee shift. Id. 

A review of Plaintiffs’ counsel’s submission indicates that Plaintiffs’ 
counsel spent 48.1 hours working on their responses to Labor’s two out 
of time requests. (P/s.’ Attorney’s Fees Submission, at 1-3.) The Court 
finds that Plaintiffs’ representation of the amount of time required to 
respond to Labor’s two motions is not excessive or wasteful. At the hour- 
ly rates normally charged by Plaintiffs’ counsel, the total attorney’s fees 
amount to $7.457.50. (/d. at 3) In breaking down the total fees re- 
quested, Plaintiffs’ counsel charged $310 per hour for the work that the 
partner performed (4.6 hours); $140 per hour for the associate’s work 
(42.2 hours); and $95 per hour for paralegal fees (1.3 hours). The Court 
finds that the hourly rates charged by Plaintiffs’ counsel are also rea- 
sonable and are in line with those rates for similar services by lawyers of 
reasonably comparable skill, experience, and reputation. See Blum v. 
Stenson, 465 U.S. 886, 896 n.11 (1993); see also D&M Watch Corp. v. 
United States, 795 F Supp. 1172, 1178-1179 (Ct. Int’] Trade 1992) (“the 
requested rate of $300 per hour [for partners] * * * is not unreason- 
able”; “$195 is not an unreasonable hourly rate [for associates]”); Hu- 
mane Soc’y of the U.S. v. Bush, 159 F. Supp. 2d 707, 712 (Ct. Int’1 Trade 
2001) (“$75 per hour is a reasonable rate [for a paralegal’s services]”). 

Although Plaintiffs’ submitted fees are reasonable, the Court finds 
that other factors weigh in favor of reducing the amount of the sanctions 
against Defendant. There is no indication of bad faith or malice on the 
part of Defendant’s counsel or the Department of Labor. On the other 
hand, the Court notes that the Department of Labor failed to initiate 
any remand investigation during the time allotted by the Court’s order, 
even after Plaintiffs’ counsel contacted Defendants to inquire about the 
status of the investigation. Additionally, the Department of Labor was 
unable to complete the remand investigation within the time requested 
in the first motion for leave and Plaintiffs’ counsel, appearing pro bono, 
was forced to respond to a second motion for leave. Considering the de- 
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linquent remand investigation that predicated the out of time motions, 
the Court finds that the Defendant, the Department of Labor, shall bear 
the sanctions. This Court awards attorney’s fees to Plaintiffs in the 
amount of $3,728.75, one half of the amount requested. 


CONCLUSION 

Defendant’s second Motion for Leave to File Voluntary Remand Re- 
sults Out of Time is granted. Plaintiffs’ Motion for NAFTA-TAA Certifi- 
cation, Reasonable Attorney’s Fees, and Dismissal of the Case is denied 
in part and granted in part. Plaintiffs’ claim for NAFTA-TAA Certifica- 
tion and Dismissal is denied. Plaintiffs’ request for Reasonable Attor- 
ney’s Fees is granted. Defendant shall pay Plaintiffs an award of 
attorney fees in the amount of $3,728.75 within sixty (60) days of this 
order. 





ARCH 19, 2003 


, Mé 


9 


37, NO. 1 


| 
= 
~ 
- 
of 
Z 
= 
2) 
— 
= 
a 
Q 
Z 
< 
Z 
S 
e 
a 
| 
4 
— 
aa 
pO 
” 
— 
a 
~ 
& 
2 
4 
oO 


84 


sedo1 
duinf pue sjry [Ten 


S19]000 pe} 
pepis qos 


jeuosiad ‘siazrues.19 
aZseioyouy ‘y10X Many 


aSIGNVHOUIN 


spe 
aye1s peoisy 


$10B} 


usteye}s pesisy 


spe 
jUsUIE}B4s pesisy 


jO JUsmIezE}s poolsy 


syuj 
yBys poolty 


sje} 


Uls}e}s pesisy 


SISVG 


(sedo1 
duinf) Aynp jo sa14 
00°0L'€0S6 


Ayny ao1y 
v6xW 


Aynp jo ae1y 
00°08'06 ZL¥8 


bYv§ 
OS OL ¥Z6E 


poses 4 
00 TE Sstss 


Aynp jo 2014 


Aynp jo a014 
OF 01 0Z8P 


aTdH 


SNOISIOA 


(sedo1 dul) %9'p 
00°16 '90S6 

8S 

Ov 06 9Z6E 

E'S 

86 06 9Z6E 

%E°S 


00 0F 926E 


LCC 19 %VZ 
09°66 E10LXW 60%00- 


6LE 


0000 ZT 6006 TETlO-10 


%L 

66 '06°LOE9 
%8°8I 

10 “%GT “%E'6T 
%S 61 °%8'61 
08°26 ZOZP 
%0Z 


Sv26 ZOZP S90TO-T0 


peye3s JON 


08°06 198 L69T0-L-96 


6S 


26 16 6008 SZL00-T0 


v'% 19 %8'S “Pb 


02 OT 0Z8F 2¥200-€-S6 


dassdssv ON LHNOO 


OLLVOILMISSVID GALOVaLSTY 


‘diog Ao, feueduy 


duy ‘UOT}ETIOD 
Ao1awl0g BJ, 


“ouy ‘stuayshg 
uoTBULIOJUT 
BoLIauly Bqrysoy, 


Spold sfIlD 13jnO 


‘ouy ‘uosuoly syloy 


diog 10j0;_] ByeurTE, 


ouy 
‘Iayyee] ul sonueAYy 


AdILLNIV Td 


f ‘Tueysey 
£0/8Z/Z 
21/800 


f'°O ‘uemreD 
£0/SZ/ 
11/609 


‘f ‘Tueysoy 
S0/1Z/z 
o1/800 


f UPRTEM 
c0/2U/Z 
60/800 


‘f ‘Aepizreg 
e0/21/% 
8/609 


‘'f ‘endog 
£0/08/T 
L/€00 


f'D ‘were 
£0/62/1 
9/809 

apanr 


aLva 
‘ON NOISIOdG 





Index 


Customs Bulletin and Decisions 
Vol. 37, No. 12, March 19, 2003 


U.S. Customs Service 


General Notices 


CUSTOMS RULINGS LETTERS AND TREATMENT 
Tariff classification: 

Modification/revocation: 

Carrying cases for notebook computers ... 
Modification and revocation/revocation: 

Men’s and boys’ swimwear 
Proposed revocation/revocation: 

Compact disc box 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No 
China National Machinery Import & Export v. United States.. 03-16 
E.T. Horn Co. v. United States .. 03-20 
FMC Corp. v. United States 03-15 
Former Employees of Pittsburgh Logistics Systems, Inc. v. 

U.S. Secretary of Labor 03-21 

Former Employees of Tyco Electronics v. U.S. Department of 
aera 03-24 
Marine Harvest (Chile) S.A. v. United States 03-22 


Abstracted Decisions 
Decision No 


Classification C03/6—C03/12 


Federal Recycling Program 
Printed on Recycled Paper 
U.S. G.P.O. 2003-496-409-40102 








